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From: Mahdavi, Sarvy
To: McKaughan, Colleen
Subject: FW: NGS
Date: Monday, August 12, 2013 12:26:07 PM
Attachments: #0706 TWG Joint News Release.docx


#0707 TWG Fact Sheet.docx
#0708 TWG CAP-SRP Joint News Release.docx


 
Hi Colleen, so sorry for the delay in getting this to Air Planning, but I’m just now returning from 4
 months of Leave.
Pls see email below sent a couple weeks ago re: NGS.
 
Thanks! Hope you’re well.
__________________
Sarvy Mahdavi
Aquatic Resources and Environmental Review
of the CA High Speed Rail Project
U.S. Environmental Protection Agency
Southern California Field Office
(213) 244-1830
 


From: Anne Minard [mailto:anne.minard@gmail.com] 
Sent: Tuesday, July 30, 2013 1:50 PM
To: Mahdavi, Sarvy
Subject: Fwd: NGS
 
Dear Sarvy Mahdavi,
     My name is Anne Minard, and I'm working on a story for Indian Country Today
 about the new proposal to reduce emissions at the Navajo Generating Station. I've
 included the press releases below.
     I'm wondering how this proposal fits into the EPA's rulemaking process (and
 timeline). Would you be the person to address that? If so, great - just feel free to
 respond by email or let me know a couple of best times and a number, and I'll be
 happy to call. If not, I hope you'll direct me toward the appropriate spokesperson?
Thank you,
Anne Minard
 
---
Anne Minard
(928) 607-6952 cell
anneminard.com
 


---------- Forwarded message ----------
From: George Hardeen <georgehardeen@yahoo.com>
Date: Fri, Jul 26, 2013 at 9:42 AM
Subject: Historic Agreement Reached to Significantly Reduce Emissions from NGS, Provide
 Greater Certainty for Arizona Water, Power Customers
To: "kpolisse@ictmn.com" <kpolisse@ictmn.com>, "anne.minard@gmail.com"
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Contacts:  Bob Barrett, CAWCD 623-869-2135, Vickie Patton, EDF 720-837-6239, Linus Everling, GRIC 520-562-9763, Stephen Etsitty, Navajo Nation 505-870-6595, Patty Garcia-Likens, SRP 602-236-2500, 
Jessica Kershaw, DOI 202-208-6416, John Nielsen, Western Resource Advocates 303-885-8099


              


Historic Agreement Reached to Significantly Reduce Emissions from Navajo Generating Station and Provide Greater Certainty for Arizona Water and Power Customers


Interior Department commits to reduce carbon dioxide emissions and study opportunities to transition the Federal Share of NGS over time 





	A Technical Work Group (TWG), established to identify emission reduction alternatives for the Navajo Generating Station, has reached agreement on a proposal that will achieve even greater nitrogen oxide (NOx) emission reductions than a proposal from the Environmental Protection Agency.  The proposal will allow the continued operation of NGS, and includes commitments by the U.S. Department of Interior to reduce carbon dioxide emissions and study opportunities to transition the Federal share of NGS over time.


	The TWG consists of representatives from the Central Arizona Water Conservation District, the Environmental Defense Fund, the Gila River Indian Community, the Navajo Nation, Salt River Project (on behalf of itself and the other NGS owners), the U.S. Department of the Interior, and Western Resource Advocates.


	The EPA issued a Best Available Retrofit Technology (BART) proposal for Navajo Generating Station in February of this year.  EPA’s proposal would require the NGS owners to install Selective Catalytic Reduction (SCR) technology on all three units by 2018.  However, EPA also proposed an alternative that acknowledges the owners’ voluntary early installation of low-NOx burners at NGS in exchange for an extended schedule requiring installation of SCR on one unit per year between 2021 and 2023.  


	In recognition of the importance of NGS and the unique circumstances surrounding the plant, EPA also invited the submittal of alternative proposals that would achieve the same or greater emissions reductions as EPA’s proposal.  In response to EPA’s invitation, the TWG worked to address the concerns of many diverse parties with an interest in the future of the plant in a manner that reflects both current and future economic and environmental considerations and developed a “better-than-BART” alternative that achieves overall greater emission reductions.  The TWG proposal will be submitted to EPA for review and issuance as a supplemental proposal.  EPA's process includes numerous opportunities for public comment. 


	Under the terms of the TWG agreement announced today, one 750 MW unit at the power plant would be shut down by January 1, 2020 and SCR would be installed on the remaining units by 2030 – if the Los Angeles Department of Water & Power (LADWP) and NV Energy exit NGS as expected by 2019, and if the Navajo Nation chooses not to exercise an option to purchase a portion of the plant’s ownership shares.  Together, LADWP and NV Energy own the equivalent of almost exactly one unit at NGS.


	If the ownership situation plays out differently, today’s agreement would require NOx reductions equivalent to the shutdown of one unit between 2020 and 2030.  The owners would have to submit annual plans to EPA beginning in 2020 through the end of 2044 describing the measures to be implemented to achieve greater emission reductions than EPA’s proposed rule through a combination of retirement in capacity or curtailment in utilization at the plant and new emission controls.


	Under both scenarios, the current NGS owners are committed to cease operation of all conventional coal-fired generation at NGS no later than Dec. 22, 2044.


 	“Given the challenges associated with the timelines specified in the proposed rule, the development of an alternative proposal was essential”, said Mike Hummel, chief power system executive at SRP.  “The TWG proposal provides a path for the future operation of NGS that incorporates potential ownership changes and provides a much needed extension to the schedule for installing SCR at NGS.  As such, SRP strongly believes that the TWG proposal is the best path forward for its customers and for the state of Arizona.”


	The TWG agreement also includes a commitment by the non-Federal NGS owners to establish a $5 million Local Benefit Fund for community improvement projects within 100 miles of NGS or the Kayenta Mine, the plant’s coal supplier.


	“NGS and Kayenta Mine provide over 1,000 private sector jobs and support thousands of public sector jobs in the Navajo Nation government,” said Ben Shelly, President of the Navajo Nation.  “Therefore, maintaining all units of NGS at maximum efficiency for as long as possible and complying with USEPA's regional haze regulations are the Nation’s goals.  NGS is important to the Navajo Nation because current and future payments generated by NGS directly benefit the Nation, and will assist with a long-term transition to a diverse energy portfolio.  The Nation has never accepted the prospect of shutting down one unit at NGS, however, in response to the current USEPA proposed rule, this Reasonable Progress Alternative is a reasonable compromise by all parties.  While this compromise may negatively impact the Nation’s overall economy, it is better than the potential for a complete shutdown of NGS in 2019, or before the end of the 25-year lease extension period in 2044.  The Nation will continue to consult with U.S. EPA on the proposed rule before USEPA makes its final decision.”


	The agreement also includes a variety of commitments from the Interior Department that are separate from the “better than BART” alternative.  These include promoting development of clean energy, with an emphasis on Indian Tribes affected by NGS, conducting studies to identify options for replacing the federal share of energy from NGS with low-carbon dioxide emitting energy, and a commitment to reduce the CO2 associated with the energy used to pump Central Arizona Project water by 3 percent annually for a total of 11.3 million metric tons (approximately 12.5 million U.S. tons) to be achieved no later than December 31, 2035.  Interior’s commitment will be administered through an innovative credit-based CO2 tracking and accounting program that assures the reductions are accurately measured and genuine.  The Interior Department’s clean energy commitment includes facilitating energy projects and other energy related initiatives associated with 26,975,000 MWh from zero-carbon to low-carbon emitting energy sources.


	“This plan provides a roadmap to cleaner air, climate progress and a stronger clean energy economy,” said Vickie Patton General Counsel at Environmental Defense Fund.  “We had to work through some difficult issues but together we were able to develop an approach that provides for cleaner air at the Grand Canyon and surrounding communities, that begins a cost-effective clean energy transition at the Navajo Generating Station, and that provides for crucial clean energy economic development for the Navajo Nation, Hopi Tribe and Gila River Indian Community.”  


	John Nielsen, Energy Program Director for Western Resource Advocates, said "Reaching this Agreement was a challenging, but rewarding, process.  The Agreement balances complex and diverse issues and interests.  The environmental benefits of this Agreement are significant, and the progress toward addressing climate change is of utmost importance."


	The agreement also includes a commitment by the United States to take actions that would mitigate the effects of the BART proceeding and other developments on the rising costs of CAP water for Arizona Indian tribes with CAP water contracts, in addition to providing at least $100 million in new funding for CAP water costs of Arizona tribes beginning in 2020 without requiring additional congressional authorization.


	“The fate of NGS is of critical importance to Central Arizona Project,” said CAP Board President Pam Pickard.  “More than 90 percent of the power we use to deliver Colorado River water to central and southern Arizona comes from the Navajo plant.  The TWG proposal preserves the viability of NGS and thus provides certainty that CAP can continue to provide reliable and affordable water supplies to our customers for many years.”	


	The agreement also includes significant commitments by the United States to further new renewable, low-emission power projects to benefit Arizona tribes.  The United States has also agreed to meet with all Arizona tribes with CAP contracts at least once a year in the future to collectively and individually address future ways to keep CAP water costs down.  


	“As the single largest user of CAP water in the State, our Community has had a very significant concern from the outset that the EPA might require such costly controls for emissions at NGS that our water would simply have become unaffordable to us, particularly if NGS would have had to close as a result of the EPA’s actions,” said Governor Gregory Mendoza of the Gila River Indian Community.  “While much will still need to be done to ensure our water remains affordable for future generations of our people and all other CAP tribes in the State, through this agreement the United States has begun a major effort to mitigate the effects of rising CAP water costs for the Community and all other Arizona CAP tribes.  We look forward to working with the United States to ensure that today’s agreement is just the starting point for this effort.”


	NGS is a 2250 megawatt coal-fired power plant located just outside of Page on the Navajo Reservation. The plant is operated by SRP.  The other participants in NGS include the U.S. Bureau of Reclamation, Arizona Public Service Co., Los Angeles Department of Water and Power, Tucson Electric Power Co. and NV Energy.  
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Background


· The Navajo Generating Station (NGS) consists of three coal-fired units rated at a total output of 2,250 net megawatts (MW).  The plant is located on the Navajo Nation.  Six participants have an interest in NGS, as shown below.  SRP is the plant’s operating agent.


[image: ]


· On February 5, 2013, the U.S. Environmental Protection Agency (EPA) issued a proposed Best Available Retrofit Technology (BART) rule for NGS under the Clean Air Act.  The purpose of the BART rule is to improve visibility at eight national parks and three wilderness areas located in the vicinity of NGS including the Grand Canyon National Park. 


· EPA’s proposal would require an emission control technology called Selective Catalytic Reduction (SCR) to be installed and operational on all three NGS units by 2018. EPA also proposed an alternative that would give the NGS owners credit for early installation of low-NOx burners at NGS, and allow SCR to be installed on one unit per year between 2021 and 2023.


· In 2010, SRP estimated the cost of SCR on all three units to be $544 million.  If baghouses are also required, SRP estimated the total cost of the additional emission controls at NGS could top $1.1 billion.  SRP is currently working to update the cost estimates.


· In recognition of the importance of NGS and the unique circumstances surrounding the plant, EPA invited the submittal of alternative proposals that would achieve the same or greater benefits. 


· In response, a Technical Work Group consisting of a group of stakeholders with different viewpoints was assembled to develop a supplemental proposal for submittal to EPA.   Prior to the Technical Work Group, SRP convened an extensive stakeholder process that spanned from 2010 to 2011.   


· The Technical Work Group includes the Central Arizona Water Conservation District, the Environmental Defense Fund, the Gila River Indian Community, the Navajo Nation, SRP, the U.S. Department of the Interior, and the Western Resource Advocates.


Elements of NGS Agreement 


· The Technical Work Group has reached a historic agreement that includes the following elements:


A proposed “Reasonable Progress Alternative to BART” described further below, submitted to EPA for its consideration to issue as the final BART rule. The Reasonable Progress Alternative to BART proposed by the Technical Work Group includes two alternatives that both achieve even greater nitrogen oxide (NOx) emission reductions than EPA’s Proposed BART Rule. 


Alternative A 


· Requires the NGS participants to cease coal generation on one unit or substantially reduce generation by January 1, 2020, depending on which ownership changes occur.


· This alternative also requires the NGS participants to achieve the same amount of NOx emissions reductions as provided for under EPA’s BART proposal, while meeting a 30-day rolling average NOx emission rate limit of 0.07 lb/MMBtu on two units at NGS after installing SCR or an equivalent technology no later than December 31, 2030. 


Alternative B


· If the conditions for Alternative A are not met, Alternative B requires a reduction of NOx emissions equivalent to the shutdown of one Unit from 2020 to 2030.


· This alternative also requires the submittal of annual Implementation Plans describing the operating scenarios to be used to achieve greater NOx emission reductions than EPA’s Proposed BART Rule as described below.  


Under either Alternative A or B, to ensure that the proposed alternative meets the “better than BART” criteria, the NGS Participants agree to maintain emissions below the total 2009-2044 NOx emissions cap delineated under EPA’s BART proposal.  


The 2009-2044 NOx cap is calculated based on an annual emission rate of 0.055 lb/MMBtu for SCR, which is the emission rate assumed by EPA in its proposed rule.  Therefore, Alternative A and B meet the “better than BART” criteria by providing greater emission reductions than EPA’s proposed rule.  












Summary of Navajo Generating Station Agreement





· 
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Additional Elements of NGS Agreement 


· Consistent with the President’s plan to reduce carbon dioxide (CO2) emissions, a commitment by the  Interior Department to reduce the CO2 associated with the energy used to pump Central Arizona Project water by 3 percent annually for a total of 11.3 million metric tons to be achieved at NGS or through qualifying low emitting clean energy projects no later than December 31, 2035.  Interior’s commitment will be administered through an innovative credit-based CO2 tracking and accounting program that assures the reductions are accurately measured and genuine.


· In furtherance of the President’s “Blueprint for a Secure Energy Future” and to advance clean energy economic development that benefits the Indian tribes affected by NGS, the Interior Department will facilitate the development of Clean Energy Projects at a pace and scope to achieve 80% Clean Energy by 2035 for the U.S. share in NGS by securing approximately 26,975,000 MWh of Clean Energy Projects. The Interior Department will identify, prioritize and further low-emitting energy projects to benefit affected tribes, such as a 33 MW solar facility proposed by the Gila River Indian Community and local, community-based and large scale renewable energy projects within the Navajo Nation and the Hopi Tribe.


· A commitment by the Interior Department to carry out the National Renewable Energy Laboratory (NREL) Phase 2 Study to analyze options for the future of NGS consistent with the goals of the Joint Statement issued by EPA, Interior, and the U.S. Department of Energy on January 4, 2013, including identifying options for replacing the federal share of energy from NGS with low-emitting energy resources. 


· A $5 million Local Benefit Fund for community improvement projects within 100 miles of NGS or the Kayenta Mine (which supplies coal to NGS).  Such projects could include coal or wood stove changeouts, local and community-based renewable energy projects, a partnership with the Navajo Tribal Utility Authority (NTUA) to address electric or water distribution and other infrastructure needs near the plant and mine, or other projects that benefit families and communities in the vicinity of NGS and the Kayenta Mine and that are developed with input from the affected communities. 


· An agreement that SRP will work with the Navajo Nation to advocate to EPA for “Treatment as a State” (TAS) status under the Clean Air Act.


· A commitment by the Interior Department to work with affected Indian tribes in the coming years to address concerns about the impacts of the proposed changes to NGS over time resulting from this BART proceeding and other developments, including, among other things, making available $10 million per year for 10 years, beginning in 2020, from the Reclamation Water Settlements Fund to mitigate impacts to the Lower Colorado River Basin Development Fund. 


· A commitment by the current owners of NGS to cease their operation of conventional coal-fired generation at NGS no later than December 22, 2044 (the Navajo Nation can continue after 2044 at its election).





Next Steps


· The NGS Agreement was submitted to the EPA on July 26, 2013. 


· EPA will review and determine whether the Reasonable Progress Alternative to BART proposed by the Technical Work Group is an acceptable “better than BART” alternative.  


· If EPA determines that the Reasonable Progress Alternative to BART proposed by the Technical Work Group is an acceptable “better than BART” alternative, EPA will issue a supplemental proposal that provides public notice and requests public comment on the Technical Work Group BART Proposal. The deadline for public comments is currently October 4, 2013.


· [image: ]EPA will provide public notice and consider public input in issuing a final BART rule.  
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News Release:  July 26, 2013


Contacts:  Patty Garcia-Likens, SRP 602 236-2500, Bob Barrett, CAP 623 869-2135


              


EPA Receives Stakeholder Proposal to Significantly Reduce Emissions at Navajo Generating Station and Provide Greater Certainty for Arizona Water and Power Customers


	Today, a stakeholder group established to identify emission reduction alternatives for the Navajo Generating Station (NGS) will deliver to the U.S. Environmental Protection Agency (EPA) a proposal that will protect Arizona interests and allow continued operation of NGS while achieving even greater nitrogen oxide (NOx) emission reductions than a proposal from the EPA.


	“Importantly,” said Central Arizona Project (CAP) General Manager David Modeer, “this proposal, if accepted, delays and mitigates the substantial costs that CAP customers would see if NGS closes and CAP is forced to use other, more expensive energy sources. It also preserves CAP’s ability to fund Arizona’s repayment obligation to the federal government for construction of the CAP system through the sale of surplus NGS power.”


	On February 5, 2013, the EPA issued a proposed Best Available Retrofit Technology (BART) rule for NGS to reduce emissions of nitrogen oxides (NOx) from the power plant. The EPA’s proposal would require the NGS owners to install Selective Catalytic Reduction (SCR) technology on all three units at NGS by 2018.  However, EPA also proposed an alternative that acknowledges the voluntary early installation of low-NOx burners at NGS, in exchange for an extended schedule requiring installation of SCR on one unit per year between 2021 and 2023.  


	Salt River Project has estimated the cost of SCR would be approximately $544 million. This cost could exceed $1.1 billion if additional equipment is also required at the plant to remove the air-borne particulates created by the SCR process.


	Under the terms of the proposed "Better than BART" alternative to be delivered to EPA today, one 750 MW unit at the power plant would be shut down by January 1, 2020, and the implementation of SCR on the remaining units would be delayed until 2030 – if Los Angeles Department of Water & Power (LADWP) and NV Energy exit NGS as expected by 2019, and if the Navajo Nation chooses not to exercise an option to purchase a portion of the plant’s ownership shares.  Together, LADWP and NV Energy own the equivalent of almost exactly one unit at NGS.


	If the ownership situation plays out differently, the Technical Working Group (TWG) proposal requires nitrogen oxide emission reductions equivalent to the shutdown of one unit between 2020 and 2030.  The owners would have to submit annual plans beginning in 2020 through the end of the lease describing the operating scenarios to be used to achieve greater emission reductions than EPA’s proposed rule. 


	Under both scenarios, the owners also commit to cease operation of conventional coal-fired generation at NGS no later than December 22, 2044.


	The TWG stakeholder group includes representatives from SRP (on behalf of itself and the other NGS owners), the Central Arizona Water Conservation District, the Environmental Defense Fund, the Navajo Nation, the Gila River Indian Community, the U.S. Department of the Interior and Western Resource Advocates.





The TWG proposal will be submitted to EPA for review and issuance as a supplemental 





proposal.  EPA's process includes numerous opportunities for public comment.


	The proposed BART alternative presented to EPA integrates the concerns of many diverse parties with an interest in the future of NGS in a manner that reflects both current and future economic and environmental considerations at the plant.  It also addresses the expected exit of the Los Angeles Department of Water & Power (LADWP) and NV Energy from NGS by 2019.


	The agreement goes beyond the specifics of NOx emissions control measures to include a number of other provisions that will address the concerns of Indian tribes, local communities and other NGS stakeholders.


	The U.S. Department of Interior made several commitments that are separate from the “better than BART” alternative.  These commitments include reducing or offsetting carbon emissions from Interior’s share of NGS, pursuing the development of low-emission power projects to benefit Arizona tribes, and mitigating the effects of the BART rule and other developments on the rising costs of CAP water.  Although Interior’s commitments were critical to reaching an agreement that was acceptable to all TWG parties, they do not impose additional requirements or costs on the NGS owners or CAP. 


	“Given the challenges associated with the timelines specified in the proposed rule, the development of an alternative proposal was essential,” said Mike Hummel, chief power system executive at SRP.  “The TWG proposal provides a path for the future operation of NGS that incorporates potential ownership changes and provides a much needed extension to the schedule for installing SCR at NGS.  As such, SRP strongly believes that the TWG proposal is the best path forward for its customers and for the state of Arizona.”


	“The fate of NGS is of critical importance to Central Arizona Project,” said CAP Board President Pam Pickard.  “More than 90 percent of the power we use to deliver Colorado River water to central and southern Arizona comes from the Navajo plant.  This BART proposal preserves the viability of NGS and thus provides certainty that CAP can continue to provide reliable and affordable water supplies to our customers for many years.”	


	Located just outside Page on the Navajo Reservation, NGS is one of the largest and most important sources of reliable electricity in the Southwest.  Completed in the late 1970s, NGS supplies power to customers in Arizona and the southwest region and also supplies most of the energy used to pump water through the Central Arizona Project.  	


	NGS and the associated Kayenta coal mine provide substantial economic benefits to the Navajo Nation and the Hopi Tribe and are a significant economic engine for the state of Arizona.  NGS directly employs about 520 people, more than 85 percent of whom are Navajo.  The Kayenta Mine, the plant’s coal supplier, has more than 400 employees, more than 90 percent of whom are also Native American. 


	NGS is operated by SRP.  Other participants in NGS include the U.S. Bureau of Reclamation, Arizona Public Service Co., LADWP, Tucson Electric Power Co. and NV Energy.


	Additional information may be found at www.NGSPower.com
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Ken, Anne
 
This news broke today. For additional information or quotes, please give Patty
 Garcia-Likens a call at 602-236-2588.
 
Thanks.
 
George
 
 
Patty Garcia – Likens 
SRP Media Relations 
602.236.2588 - Office 
480.278.4576  - Cell
602.236.2500 – Media Relations Hotline (24/7)
 
 
 
 


EPA Receives Stakeholder Proposal to Significantly Reduce
 Emissions 


at NGS and Provide Greater Certainty for Arizona Water and Power
 Customers


            Today, a stakeholder group established to identify emission reduction


 alternatives for the Navajo Generating Station (NGS) will deliver to the U.S.


 Environmental Protection Agency (EPA) a proposal that will protect Arizona interests


 and allow continued operation of NGS while achieving even greater nitrogen oxide


 (NOx) emission reductions than a proposal from the EPA.


            “Importantly,” said Central Arizona Project (CAP) General Manager David


 Modeer, “this proposal, if accepted, delays and mitigates the substantial costs that


 CAP customers would see if NGS closes and CAP is forced to use other, more


 expensive energy sources. It also preserves CAP’s ability to fund Arizona’s


 repayment obligation to the federal government for construction of the CAP system


 through the sale of surplus NGS power.”


            On February 5, 2013, the EPA issued a proposed Best Available Retrofit


 Technology (BART) rule for NGS to reduce emissions of nitrogen oxides (NOx) from
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 the power plant. The EPA’s proposal would require the NGS owners to install


 Selective Catalytic Reduction (SCR) technology on all three units at NGS by 2018. 


 However, EPA also proposed an alternative that acknowledges the voluntary early


 installation of low-NOx burners at NGS, in exchange for an extended schedule


 requiring installation of SCR on one unit per year between 2021 and 2023. 


            Salt River Project has estimated the cost of SCR would be approximately


 $544 million. This cost could exceed $1.1 billion if additional equipment is also


 required at the plant to remove the air-borne particulates created by the SCR


 process.


            Under the terms of the proposed "Better than BART" alternative to be


 delivered to EPA today, one 750 MW unit at the power plant would be shut down by


 January 1, 2020, and the implementation of SCR on the remaining units would be


 delayed until 2030 – if Los Angeles Department of Water & Power (LADWP) and NV


 Energy exit NGS as expected by 2019, and if the Navajo Nation chooses not to


 exercise an option to purchase a portion of the plant’s ownership shares.  Together,


 LADWP and NV Energy own the equivalent of almost exactly one unit at NGS.


            If the ownership situation plays out differently, the Technical Working Group


 (TWG) proposal requires nitrogen oxide emission reductions equivalent to the


 shutdown of one unit between 2020 and 2030.  The owners would have to submit


 annual plans beginning in 2020 through the end of the lease describing the operating


 scenarios to be used to achieve greater emission reductions than EPA’s proposed


 rule.


            Under both scenarios, the owners also commit to cease operation of


 conventional coal-fired generation at NGS no later than December 22, 2044.


            The TWG stakeholder group includes representatives from SRP (on behalf of


 itself and the other NGS owners), the Central Arizona Water Conservation District,


 the Environmental Defense Fund, the Navajo Nation, the Gila River Indian


 Community, the U.S. Department of the Interior and Western Resource Advocates.







 
The TWG proposal will be submitted to EPA for review and issuance as a


 supplemental
 
proposal.  EPA's process includes numerous opportunities for public comment.
            The proposed BART alternative presented to EPA integrates the concerns of


 many diverse parties with an interest in the future of NGS in a manner that reflects


 both current and future economic and environmental considerations at the plant.  It


 also addresses the expected exit of the Los Angeles Department of Water & Power


 (LADWP) and NV Energy from NGS by 2019.


            The agreement goes beyond the specifics of NOx emissions control measures


 to include a number of other provisions that will address the concerns of Indian


 tribes, local communities and other NGS stakeholders.


            The U.S. Department of Interior made several commitments that are separate


 from the “better than BART” alternative.  These commitments include reducing or


 offsetting carbon emissions from Interior’s share of NGS, pursuing the development


 of low-emission power projects to benefit Arizona tribes, and mitigating the effects of


 the BART rule and other developments on the rising costs of CAP water.  Although


 Interior’s commitments were critical to reaching an agreement that was acceptable to


 all TWG parties, they do not impose additional requirements or costs on the NGS


 owners or CAP.


            “Given the challenges associated with the timelines specified in the proposed


 rule, the development of an alternative proposal was essential,” said Mike Hummel,


 chief power system executive at SRP.  “The TWG proposal provides a path for the


 future operation of NGS that incorporates potential ownership changes and provides


 a much needed extension to the schedule for installing SCR at NGS.  As such, SRP


 strongly believes that the TWG proposal is the best path forward for its customers


 and for the state of Arizona.”


            “The fate of NGS is of critical importance to Central Arizona Project,” said


 CAP Board President Pam Pickard.  “More than 90 percent of the power we use to







 deliver Colorado River water to central and southern Arizona comes from the Navajo


 plant.  This BART proposal preserves the viability of NGS and thus provides certainty


 that CAP can continue to provide reliable and affordable water supplies to our


 customers for many years.”           


            Located just outside Page on the Navajo Reservation, NGS is one of the


 largest and most important sources of reliable electricity in the Southwest. 


 Completed in the late 1970s, NGS supplies power to customers in Arizona and the


 southwest region and also supplies most of the energy used to pump water through


 the Central Arizona Project.             


            NGS and the associated Kayenta coal mine provide substantial economic


 benefits to the Navajo Nation and the Hopi Tribe and are a significant economic


 engine for the state of Arizona.  NGS directly employs about 520 people, more than


 85 percent of whom are Navajo.  The Kayenta Mine, the plant’s coal supplier, has


 more than 400 employees, more than 90 percent of whom are also Native American.


            NGS is operated by SRP.  Other participants in NGS include the U.S. Bureau


 of Reclamation, Arizona Public Service Co., LADWP, Tucson Electric Power Co. and


 NV Energy.


            Additional information may be found at www.NGSPower.com
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From: Wilder, Ceciley
To: Lee, Anita; McKaughan, Colleen
Subject: FW: Red Folder AX-13-000-9595
Date: Tuesday, September 03, 2013 3:16:54 PM
Attachments: Ax-13-000-9595 Control Slip.pdf


AX-13-000-9595.pdf


 
 


From: Kwok, Frances 
Sent: Tuesday, September 03, 2013 3:16 PM
To: Wilder, Ceciley
Cc: Gaudario, Abigail
Subject: Red Folder AX-13-000-9595
 
Ceciley,
 
ORA received the attached AX-13-000-9595. The subject is Support for the Technical
 Working Group Reasonable Progress to Best Available Retrofit Technology proposal, to
 reduce nitrogen oxide emissions at Navajo Generating Station. The due date is September
 17, 2013.
 
Thanks,
 
Frances Kwok
Office of the Regional Administrator
U.S. E.P.A. Region 9
75 Hawthorne Street
San Francisco, CA 94105
(415) 947-4232
kwok.frances@epa.gov
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Citizen Information



Citizen/Originator: Hudson, John I.
Organization: Arizona Power Authority
Address: 1810 West Adams Street, Phoenix, AZ 85007



Constituent: N/A
Committee: N/A Sub-Committee: N/A



Control Information



Control Number: AX-13-000-9595 Alternate Number: N/A
Status: Pending Closed Date: N/A
Due Date: Sep 17, 2013 # of Extensions: 0
Letter Date: Aug 26, 2013 Received Date: Aug 30, 2013
Addressee: AD-Administrator Addressee Org: EPA
Contact Type: LTR (Letter) Priority Code: Normal
Signature: DX-Direct Reply Signature Date: N/A
File Code: 404-141-02-01_141_b Controlled and Major Corr. Record copy of the offices of Division



Directors and other personnel.
Subject: Daily Reading File- Support for the Technical Working Group Reasonable Progress to Best



Available Retrofit Technology proposal, to reduce nitrogen oxide emissions at Navajo
Generating Station



Instructions: DX-Respond directly to this citizen's questions, statements, or concerns
Instruction Note: N/A
General Notes: N/A
CC: AO-IO-DA-ORO - Office of Regional Operations



OAR - Office of Air and Radiation -- Immediate Office
OEAEE - Office of External Affairs and Environmental Education
OP - Office of Policy
ORD - Office of Research and Development -- Immediate Office



Lead Information



Lead Author: N/A
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Assigner Office Assignee Assigned Date Due Date Complete Date



Ken Labbe OEX R9 Sep 3, 2013 Sep 17, 2013 N/A
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August 26, 2013 



The Honorable Gina McCarthy 
Administrator, Environmental Protection Agency 
USEPA Ariel Rios Building (AR) 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20004 



Dear: Administrator McCarthy, 



On behalf of the Arizona Power Authority (APA) Commission, we are writing to express our 
support for the Technical Working Group (TWG) Reasonable Progress to Best Available Retrofit 
Technology (BART) proposal, to reduce nitrogen oxide emissions at the Navajo Generating 
Station (NGS). On February 5, 2013 the Environmental Protection Agency (EPA) published the 
proposed BART rule (Federal Register 2013-01858), with the goal of reducing nitrogen oxide 
emissions and improving the visibility of the surrounding national parks. Unfortunately the 
proposed rule discounts the economic consequences that will arise if the NGS is forced to shut 
down due to regulatory costs, and the harm that will cause to customers of the APA and our 
community. The TWG proposal represents a collaborative solution based on input from various 
stakeholders that exceeds the emission reduction goals of the EPA while ensuring the continued 
operation of the remaining two units of NGS. 



The APA was created by the Arizona Legislature in 1944 and was charged with making 
hydropower produced from the Hoover Dam available to all major load centers throughout 
Arizona at the lowest possible cost. Its very existence was triggered by Congressional passage of 
the Boulder Canyon Project Act of 1928 that allocated a portion of power produced from the 
Boulder Canyon Project to the State of Arizona. Many of our wholesale customers serve 
farming communities that rely on water for their crops. Irrigation is key to farming in the desert 
areas of Arizona. Increasing the cost of water in Arizona will affect their ability to continue 
farming. Increasing the cost of electricity in the same manner will also greatly impact especially 
those that have to pump groundwater for irrigation. 



The TWG consists of representatives from the Central Arizona Water Conservation District, the 
Environmental Defense Fund, the Gila River Indian Community, the Navajo Nation, Salt River 











The Honorable Gina McCarthy 
August 26, 2013 
Page 2 



Project (on behalf of itself and the other NGS owners), the U.S. Department of the Interior, and 
Western Resource Advocates. This group was established specifically to identify emission 
reduction alternatives for the Navajo Generating Station, and to represent the interest of the 
people most affected by the NGS. Their proposal meets the environmental and economic needs 
of our community, and provides safeguards and alternatives that allow for conditional flexibility 
while still producing emission reduction levels exceeding the EPA proposal. 



We recognize that the EPA was not required to accept additional proposals for the NGS BART 
rule and did so after recognizing the complexity of this matter. It is our hope that you see that the 
TWG proposal provides a measured yet effective response to reducing nitrogen oxide emissions 
while protecting the current and future interests for the people of Arizona. 



We appreciate your time and your service. 



Sincerely, 



,^`	 ... 
 



Chairman } L t^ _ ^iftn I!'I^Iu son 
Lieutena.nt General 
U.S. Marine Corps (Retired) 



8/26/2013	 G:\Documents\600 Scries\A650# I 1 I\APA Letter to the EPA 08-26-13.docx
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From: McKaughan, Colleen
To: Keating, Martha; Lorang, Phil; Hawes, Todd; Marks, Matthew
Cc: Lee, Anita
Subject: FW: Technical Work Group Agreement and Proposed BART Alternative
Date: Monday, July 29, 2013 9:23:00 AM
Attachments: Blumenfeld Ltr re TWG Agreement Proposed Bart Alternative 7-26-13.pdf


7-25-2013 NGS TWG Agreement FINAL_Executed.pdf


Hi, Everyone,
 
Here is the NGS alternative so you can start reading it.
 
Colleen
 


From: Blanning Sue E [mailto:Sue.Blanning@srpnet.com] 
Sent: Friday, July 26, 2013 10:39 AM
To: Blumenfeld, Jared
Cc: Mccarthy, Gina; McCabe, Janet; Jordan, Deborah; McKaughan, Colleen; Lee, Anita
Subject: Technical Work Group Agreement and Proposed BART Alternative
 
Attached is the Technical Work Group (TWG) Agreement and Proposed BART Alternative.  Copies will
 be sent today via USPS.
 
If you have questions, please contact Kelly Barr at (602) 236-5262 or Kelly.Barr@srpnet.com.
 
Sue Ellen Blanning
Environmental Management, Policy & Compliance
Phone:  (602) 236-5287
Fax:  (602) 236-6690
 



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=F37EB6F19D09495190CAD9CCA9EE8F62-CMCKAUGH

mailto:keating.martha@epa.gov

mailto:Lorang.Phil@epa.gov

mailto:Hawes.Todd@epa.gov

mailto:Marks.Matthew@epa.gov

mailto:Lee.Anita@epa.gov

mailto:Kelly.Barr@srpnet.com
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TECHNICAL WORK GROUP AGREEMENT RELATED TO 



NAVAJO GENERATING STATION (NGS) 
 
 This Agreement, by and among those Parties signing below, is entered into as of 



July 25, 2013.  



I. Recitals 



A. Whereas, EPA’s Proposed BART Rule states and the Parties agree as follows: 



 “NGS is unique because it was constructed [and the federal government 



participates in NGS] to provide electricity to distribute water to tribes located in 



Arizona and a diverse group of other water users. NGS is also located on the 



Navajo Nation and the Kayenta Mine [KMC] that supplies its coal is located on 



the reservation lands of both the Navajo Nation and the Hopi Tribe.” 



 78 Fed. Reg. 8,274, 8,281 (Feb. 5, 2013) 



 “[A Reasonable Progress Alternative to BART is appropriate due to] the 



singular importance of NGS to many tribes located in Arizona and their water 



settlement agreements with the federal government, the numerous uncertainties 



facing the owners of NGS, the requirement for NEPA review of a lease extension, 



and the early and voluntary installation of modern combustion controls over the 



2009–2011 timeframe.” 



 78 Fed. Reg. at 8,289; 



B. Whereas, EPA’s Proposed BART Rule explained the history of its Tribal 



Authority Rule under the Clean Air Act:  



“In 1998, EPA promulgated regulations at 40 CFR Part 49 (which have been 



referred to as the Tribal Authority Rule or TAR) relating to implementation of 



CAA programs in Indian country. See 40 CFR Part 49; see also 59 FR 43956 



(Aug. 25, 1994) (proposed rule); 63 FR 7254 (Feb. 12, 1998) (final rule); Arizona 



Public Service Company v. EPA, 211 F.3d 1280 (DC Cir. 2000), cert. den., 532 



U.S. 970 (2001) (upholding the TAR). The TAR allows EPA to treat eligible 



Indian tribes in the same manner as states ‘with respect to all provisions of the 



[CAA] and implementing regulations, except for those provisions [listed] in § 



49.4 and the [EPA] regulations that implement those provisions.’ 40 CFR 49.3.”  



78 Fed. Reg. at 8276; 



Whereas, EPA proposed to exercise “its authority and discretion under section 



301(d)(4) of the Clean Air Act, 42 U.S.C. 7601(d)(4), and 40 CFR 49.11(a) to 



propose an extended timeframe for an alternative measure” under the Proposed 



BART Rule for NGS.  78 Fed. Reg. at 8289; 
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C. Whereas, EPA determined in promulgating the TAR that it could exercise 



discretionary authority to promulgate FIPs based on section 301(a) of the Clean 



Air Act, which authorizes EPA to prescribe such regulations as are necessary to 



carry out the Act, and section 301(d)(4), which authorizes EPA to directly 



administer Clean Air Act provisions for which EPA has determined it is 



inappropriate or infeasible to treat tribes as identical to states so as to achieve the 



appropriate purpose. 40 CFR 49.11. See also 63 FR 7265. Specifically, 40 CFR 



49.11(a) provides that EPA: 



“[s]hall promulgate without unreasonable delay such Federal 



implementation plan provisions as are necessary or appropriate to 



protect air quality, consistent with the provisions of sections 



30[1](a) and 301(d)(4), if a tribe does not submit a tribal 



implementation plan or does not receive EPA approval of a 



submitted tribal implementation plan.” 



 



78 Fed. Reg. at 8276; 



D. Whereas, the United States has a unique and continuing trust relationship with 



and responsibility to Indian tribes that is grounded in treaties, the United States 



Constitution, and federal law; 



E. Whereas, the EPA issued in 1984 the EPA Policy for the Administration of 



Environmental Programs on Indian Reservations in recognition of “the 



importance of Tribal Governments in regulatory activities that impact reservation 



environments.” In its policy, EPA stated that its goal was to be consistent with the 



“overall Federal position in support of Tribal ‘self-government’ and ‘government-



to-government’ relations between Federal and Tribal Governments” and noted 



further that “[t]he keynote of this effort will be to give special consideration to 



Tribal interests in making Agency policy, and to insure the close involvement of 



Tribal Governments in making decisions and managing environmental programs 



affecting reservation lands”; 



F. Whereas the Community’s water settlement agreement describes the 



Community’s entitlement to water rights and resources, which entitlement 



includes a significant allocation of CAP water, and section 204(a)(2) of AWSA 



states that “[t]he water rights and resources described in the Gila River agreement 



shall be held in trust by the United States on behalf of the Community and the 



allottees as described in this section”; 



G. Whereas, the Parties agree that protecting visibility in Class I areas is important 



and required by law, and the emissions reductions from NGS and related 



measures provided herein are intended to enhance air quality surrounding NGS, 



including at the Grand Canyon National Park; 



H. Whereas, certain concerns have been raised about environmental issues in the 



vicinity of NGS and the KMC; 
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I. Whereas, the Parties are interested in the outcome resulting from the EPA’s 



current rulemaking proceeding regarding the BART for NGS; 



J. Whereas, the Parties have participated in discussions relating to the Proposed 



BART Rule in an effort to jointly develop a Reasonable Progress Alternative to 



BART that the Parties could jointly present to EPA as a new alternative for EPA 



to publish as a supplemental Proposed BART Rule for public comment as part of 



the BART rulemaking process; 



K. Whereas, on January 4, 2013, Interior, EPA, and DOE issued the Joint 



Statement (attached as Appendix D) regarding NGS, which stated that “[t]he 



NGS owners and stakeholders and the Federal Government are working to ensure 



that the critical roles that NGS currently plays are maintained while [the agencies] 



continue to take steps to lower emissions from the NGS and its impacts on the 



people and the landscapes impacts by the plant’s operations”; 



L. Whereas, the goals set forth in the Joint Statement are:  



 “The DOI, DOE, and EPA will work together to support Arizona and tribal 



stakeholders’ interests in aligning energy infrastructure investments made by the 



Federal and private owners of the NGS (such as upgrades that may be needed for 



NGS to comply with Clean Air Act emission requirements) with long term goals 



of producing  clean, affordable and reliable power, affordable and sustainable 



water supplies, and  sustainable economic development, while minimizing 



negative impacts on those who currently obtain significant benefits from NGS, 



including tribal nations”; 



M. Whereas, Interior’s participation in this Agreement is a significant step in 



furtherance of the goals of the Joint Statement. By entering into this Agreement, 



Interior reiterates and underscores its commitment to continue to work diligently 



to achieve the goals of the Joint Statement; 



N. Whereas, Interior will design the NREL Phase 2 Study for the purpose of  



studying options for the future of NGS consistent with the goals of the Joint 



Statement; 



O. Whereas, Interior’s participation in this Agreement will further the goals of both 



(i) President Obama’s March 2011 “Blueprint for a Secure Energy Future,” which 



states that “[b]y 2035, we will generate 80 percent of our electricity from a 



diverse set of clean energy sources – including renewable energy sources like 



wind, solar, biomass, and hydropower; nuclear power; efficient natural gas; and 



clean coal,” and (ii) President Obama’s June 2013 “Climate Action Plan,” which 



provides for deploying clean energy and federal government leadership; 



P. Whereas, in the Joint Statement, Interior, EPA, and DOE state that they will 



work with NGS stakeholders to identify and implement shorter term investments 



that align with long term Low-emitting Energy goals; 
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Q. Whereas, Interior has initiated the preparation of an EIS addressing the potential 



impacts that may result from federal actions required to review, renew or revise 



the Lease, grants of right-of-way and easements, contracts, and permits for NGS. 



The Lease and grants of right-of-way and easements begin to expire in 2019, and 



the terms of the Lease Amendment and grants of right-of-way and easement 



currently are being considered by the relevant parties. Any timely decisions by 



EPA regarding BART for NGS will be reflected in the assumptions used to 



evaluate the impacts of the proposed action and alternatives to continued 



operation of NGS after 2019. In addition, Peabody has submitted to the 



Interior’s Office of Surface Mining Reclamation and Enforcement a life-of-mine 



permit revision application for the KMC, which supplies the coal used at NGS. 



The impacts associated with that application also will be addressed in the EIS; 



R. Whereas, the U.S. Congress enacted the Navajo-Hopi Rehabilitation Act of 1950 



to “provide facilities, employment, and services essential in combating hunger, 



disease, poverty, and demoralization among the members of the Navajo and Hopi 



Tribes, to make available the resources of their reservations for use in promoting a 



self-supporting economy and self-reliant communities, and to lay a stable 



foundation on which these Indians can engage in diversified economic activities 



and ultimately attain standards of living comparable with those enjoyed by other 



citizens.” The 1950 Act authorized and directed the Secretary of the Interior to 



develop “a program of basic improvements for the conservation and development 



of the resources of the Navajo and Hopi Indians, the more productive employment 



of their manpower, and the supplying of means to be used in their rehabilitation, 



whether on or off the Navajo and Hopi Indian Reservations”; 



S. Whereas, Congress, through the Colorado River Basin Project Act of 1968 and 



subsequent approvals, authorized the United States to participate in a thermal 



generating power plant to provide power for CAP pumping as an alternative to 



building additional dams on the Colorado River and to augment the revenues 



credited to the Development Fund.  With Congressional approval, the United 



States acquired a 24.3% entitlement to the capacity and energy from NGS, which 



resulted in NGS supplying nearly all the power for pumping CAP water;  



T. Whereas, the Colorado River Basin Project Act of 1968, as amended and 



supplemented, provided that surplus federal NGS power not needed for CAP 



pumping would be sold to help repay the construction costs of CAP; 



U. Whereas, the AWSA provided that revenue from sale of surplus federal NGS 



power would also be used to assist Arizona Indian tribes, including the 



Community, in putting to use CAP water allocated to them.  Some of these tribes 



relinquished certain senior federal water rights claims pursuant to congressionally 



authorized water settlements; 



V. Whereas, roughly 47% of Arizona’s CAP water is under contract, or available for 



allocation, to Arizona Indian tribes pursuant to water settlements under which 



settling tribes relinquish certain senior federal water rights claims in return for 
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CAP water and infrastructure for delivering CAP water to the tribe and its 



reservation;  



W. Whereas, NGS is located on Navajo Nation lands and the KMC that supplies its 



coal is located on the reservation lands of both the Navajo Nation and the Hopi 



Tribe; 



X. Whereas, considering the importance of improving communications and 



understanding, the Navajo Nation, a federally recognized Indian tribe, desires to 



establish a foundation for discussions with environmental organizations about 



Regional Haze, tribal energy development, and carbon management to better 



facilitate understanding of the complex history of the Navajo Nation and other 



tribes in Arizona in relation to NGS, Advanced Coal and Renewable Energy 



development;   



Y. Whereas, the Navajo Nation and the land areas surrounding NGS historically 



have maintained attainment of all federal and state air quality standards since 



EPA and the Navajo Nation began collecting air quality monitoring data; 



Z. Whereas, the Navajo Nation and the NGS Participants have negotiated a Lease 



Amendment such that the Lease would be extended through December 22, 2044, 



and the Lease Amendment has been considered and approved by the Navajo 



Nation Council; 



AA. Whereas, the Navajo Nation intends to submit to EPA new information 



regarding the proposed Lease Amendment in support of its position concerning 



the BART five factor analysis; and 



BB. Whereas, this Agreement shall be made public and readily accessible to all 



persons.  



NOW, THEREFORE, the Parties agree as follows: 



II. Definitions 



 For purposes of this Agreement, capitalized terms in Bold Type have the meaning set 



forth in Appendix A to this Agreement. 



III. Summary of Agreement Elements; Reasonable Progress Alternative to BART, 



Obligations of Support, and Reservation of Rights 



A. This Agreement includes the following elements:  (a) a proposed Reasonable 



Progress Alternative to BART, to be submitted by the Parties to EPA for its 



consideration to issue as the Final BART Rule (Appendix B); (b) 



Reclamation’s study of options for replacing the federal share of energy from 



NGS with Low-emitting Energy, the results of which shall be considered in the 



NGS-KMS EIS (Section IV); (c) Interior’s commitment to reduce or offset CO2 



emissions by 3 percent per year associated with the electric energy consumed by 
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its CAP pumping load by 3 percent per year, which over time reduces CO2 



emissions by approximately 11.3 million Metric Tons (Appendix C, Section II), 



and facilitate the development of Clean Energy by securing at least 



approximately 26,975,000 MWh of Clean Energy Development Credits 



(“CDC”) no later than December 31, 2035 (Appendix C, Section III); (d) 



measures that Interior commits to undertake to mitigate potential impacts from 



the Final BART Rule and other developments on Affected Tribes, including but 



not limited to a commitment to expend not less than $100 million from the 



Reclamation Water Settlements Fund as set forth in Section V.B.4 and the 



commitment to identify, prioritize and further Low-emitting Energy projects to 



benefit Affected Tribes (Section V) such as Interior’s support for the 



Community Solar Facility and Low-emitting Energy projects within the 



Navajo Nation and Hopi Tribe (Section V.B.7); (e) Interior’s commitment to 



carry out the NREL Phase 2 Study for the purposes of studying options for the 



future of NGS consistent with the goals of the Joint Statement (Section V.C and 



Appendices D and E); (f) a Local Benefit Fund for community improvement 



projects within 100 miles of NGS or KMC (Section VI); and (g) obligations of 



the Parties (Section III) and miscellaneous legal provisions (Section VIII).   



B. The Parties shall submit this Agreement to EPA and request that EPA:  (1) 



adopt the Reasonable Progress Alternative to BART set forth in Appendix B as 



the Final BART Rule; (2) include this Agreement in the administrative docket 



of the BART rulemaking proceeding for NGS; and (3) acknowledge this 



Agreement, including the commitments of Interior, in the preamble to the 



supplemental proposed BART rule and the Final BART Rule that adopts the 



Reasonable Progress Alternative to BART.  



C. The Parties agree that the actions required under Appendix B satisfy the 



requirements associated with the Regional Haze Rules and Reasonably 



Attributable Visibility Impairment. The Parties shall jointly request that EPA 



(i) propose and, after public notice and comment, finalize the Reasonable 



Progress Alternative to BART as an alternative to the Proposed BART Rule, 



and (ii) make a determination that the Reasonable Progress Alternative to 



BART satisfies the Regional Haze Rules and Reasonably Attributable 



Visibility Impairment requirements of the Clean Air Act. If EPA issues a notice 



of proposed rulemaking adopting in material respects the Parties’ Reasonable 



Progress Alternative to BART, the Parties shall file comments supporting 



EPA’s revised proposal and shall not file adverse comments on EPA’s revised 



proposal. The Parties shall not encourage or provide support to any other person 



or entity to file adverse comments on EPA’s revised proposal. 



D. If the EPA adopts the Reasonable Progress Alternative to BART as the Final 



BART Rule with no material change: 



1. The Parties shall not, at any time, file, or encourage or provide support to 



any other person or entity to file, a petition for review or reconsideration 



or any other challenge of the Final BART Rule before EPA or in any 
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other forum. Further, the Parties shall not, at any time, object to, dispute 



or challenge for any reason the validity of the Final BART Rule in any 



judicial, administrative or legislative proceeding, or encourage or provide 



support for others in doing so. 



2. Should any person or entity file a petition for review or reconsideration of 



the Final BART Rule, the Non-Federal Parties shall intervene in such 



proceeding for review or reconsideration, or issue a written public 



statement, in support of the Final BART Rule. 



3. The Non-federal Parties shall not submit comments in support of, or 



otherwise advocate for, emission controls, unit retirements or curtailments 



in NGS operations that are different from or more stringent than those 



specified in the Reasonable Progress Alternative to BART, either as 



part of the EIS process or in subsequent proceedings before EPA to 



implement requirements of the Regional Haze Rules or the Reasonably 



Attributable Visibility Impairment rules. Nothing in this Agreement, 



however, shall be construed to prevent these Non-federal Parties from 



commenting on, advocating for or against, or advancing or opposing any 



federal or state laws or regulations addressing climate change.  



E. SRP, as NGS Operating Agent, shall file a Title V operating permit application 



to incorporate the provisions of a Final BART Rule adopting the Reasonable 



Progress Alternative to BART. The Parties shall not object to, dispute or 



challenge for any reason the provisions of such application that seek to implement 



the Reasonable Progress Alternative to BART, and shall submit comment 



letters that support such provisions. Should any person or entity challenge such 



provisions, the Non-federal Parties shall intervene in such proceeding, or issue a 



written public statement, in support of such provisions. 



F. SRP, as NGS Operating Agent, shall file a permit application to authorize the 



construction and operation of additional emission controls required to meet the 



emission limits associated with the Reasonable Progress Alternative to BART.  



The Parties shall not object to, dispute or challenge for any reason the provisions 



of such application that seek to implement the Reasonable Progress Alternative 



to BART, and shall submit comment letters supporting such provisions.  Should 



any person or entity challenge such provisions, the Non-federal Parties shall 



intervene in such proceeding, or issue a written public statement, in support of 



such provisions. 



G. The Non-federal Parties shall not object to, dispute or challenge on any basis 



(including challenges under NEPA, ESA or NHPA) in any administrative or 



legislative proceeding, in any court of competent jurisdiction or in any other 



forum, actions by Interior, EPA or other federal agencies granting requests for 



approvals necessary for the continued operation of NGS through the term of the 



Lease, as amended by the Lease Amendment and consistent with the 



Reasonable Progress Alternative to BART.  The federal agency actions referred 
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to in the preceding sentence include, but are not limited to: (1) approvals of 



requests for renewals or revisions to mining permits and mine plans that do not 



increase the production beyond that associated with the operation of NGS of 



future Advanced Coal projects on tribal lands; (2) approval of the Lease 



Amendment; (3) approvals of rights-of-way for NGS and related facilities 



existing as of the date of this Agreement (including water intake facilities, 



railroad, and transmission lines); (4) other land conveyances; (5) extension of the 



Water Service Contract for NGS  (Reclamation Contract No. 14-060400-5033 



and Renewal No. 1 thereto); and (6) associated federal agency actions taken 



pursuant to NEPA, ESA and NHPA. The Non-federal Parties shall not object to, 



dispute or challenge, or encourage or provide support to any other person or entity 



to object to, dispute or challenge, the approvals described in this paragraph.  The 



Non-federal Parties agree to confer before submitting their respective comments 



to Interior, EPA or other federal agencies regarding the approvals necessary for 



the continued operation of NGS through the term of the Lease, as amended by the 



Lease Amendment, as described in this Section III.G.   



H. The Parties reserve all rights to advocate full implementation of this Agreement 



including, as they deem appropriate, Alternatives A or B set forth in Appendix B 



before all decision-making bodies.  



I. The Non-federal Parties reserve their right to comment on and challenge any 



issue in any pending or future administrative proceedings by Interior, EPA or 



other federal agencies that are unrelated to and do not undermine their 



commitments and obligations in this Agreement.  



J. The NGS Participants shall comply with all applicable present and future laws, 



regulations, and permitting requirements regardless of whether they are addressed 



in this Agreement.   



K. The Parties reserve the right to provide comments on the Proposed BART Rule.   



L. The Parties agree that in entering into this Agreement and not litigating or 



otherwise objecting in any forum to the legal issues specified in this Agreement, 



they intend that this Agreement shall not have the effect of precedent and shall 



never give rise to any claim, defense, or theory of acquiescence, bar, merger, issue 



or claim preclusion, promissory estoppel, equitable estoppel, waiver, laches, 



unclean hands or any other similar position or defense concerning any factual or 



legal issue in any matter not related to NGS. The Parties expressly reserve their 



rights to assert any legal or factual position or challenge the legal or factual 



position taken by any other entity or person in any such matter. 



IV. NGS and KMC NEPA Process 



 A. As part of the NGS-KMC EIS process, Reclamation shall study options for 



replacing the federal share of energy from NGS with Low-emitting Energy. The 



study of Low-emitting Energy options referred to in this Section IV.A may be 
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carried out by Reclamation or under the direction of Reclamation. Subject to 



Section IV.B, the results of the study shall be incorporated into the NGS-KMC 



EIS, either in the text of the NGS-KMC EIS itself, as one or more appendices to 



the NGS-KMC EIS, or by reference, and shall be subject to public review and 



comment consistent with other information used in the NGS-KMC EIS process.  



Subject to Section IV.B, if any of the Low-emitting Energy options studied meet 



the legal criteria for full analysis as an alternative in the EIS, Reclamation shall 



analyze one or more such Low-emitting Energy alternative in the EIS. 



 B. In carrying out the provisions of Section IV.A, Interior retains its full discretion 



to make decisions regarding the content of the EIS, and Interior shall not take 



any actions that Interior, in its sole discretion, determines could cause 



unacceptable delays in the EIS preparation or in any way threaten the viability or 



legality of the EIS. 



V. Additional Commitments by Interior 



A. Interior CO2 Reduction Commitment and Interior Clean Energy 



Development Commitment.   



1. Interior makes these commitments in furtherance of the President’s 2013 



“Climate Action Plan” and 2011 “Blueprint for a Secure Energy Future.” 



2. The Interior CO2 Reduction Commitment is as described in Appendix 



C. Interior will reduce or offset CO2 emissions associated with the 



electric energy consumed by its CAP pumping load by 3 percent per year, 



which over time reduces CO2 emissions by approximately 11.3 million 



Metric Tons. This commitment is intended to accomplish two aims: 



reduce CO2 emissions and demonstrate the workability of a credit-based 



system to achieve CO2 emission reductions. In addition, this commitment 



provides a potential path to achieve carbon pollution reductions under 



federal clean air laws, and Interior reserves the right to seek credit for 



actions taken pursuant to this commitment under any federal carbon 



reduction program or policy to address climate change. 



The Interior Clean Energy Development Commitment is as described 



in Appendix C. Interior will facilitate the development of approximately 



26,975,000 MWh of Clean Energy, as defined by this Agreement and 



Appendix C. This is intended to provide Interior a reasonable path to 



achieve 80 percent Clean Energy for the U.S. share of NGS by 2035. 



This Commitment will foster Clean Energy development, with particular 



attention to doing so in a way that benefits Affected Tribes.  



B. Measures to Mitigate Impacts to Affected Tribes   



1. Interior shall identify, prioritize and further development of Low-



emitting Energy projects, including Advanced Coal, to benefit Affected 



Tribes.  
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2. Interior, through Reclamation and the Bureau of Indian Affairs, shall 



work with the Navajo Nation and Hopi Tribe, upon request, to identify, 



prioritize and further economic development projects on the Navajo and 



Hopi Reservations and Navajo and Hopi tribal trust lands to help 



supplement and replace their reliance on NGS and coal. 



3. Reclamation shall consider and seek to implement, as appropriate, any 



options for mitigating increased rates for CAP water beyond what should 



have been reasonably expected by each Affected CAP Tribe at the time 



each such tribe entered into its respective CAP contract.  In determining 



the respective benefits, if any, to which an Affected CAP Tribe might be 



entitled pursuant to actions contemplated under this Agreement, a primary 



factor for Interior to consider shall be the amount of CAP water to which 



any such Affected CAP Tribe is entitled pursuant to its CAP contract and 



the CAP water costs for which such tribe is responsible. 



4. As authorized by 43 USC § 407, entitled “Reclamation Water Settlements 



Fund,” for each fiscal year 2020-2029, Interior shall expend not less than 



$10,000,000 from available amounts in the Reclamation Water 



Settlements Fund for the purpose of providing financial assistance for 



Fixed Operation, Maintenance, and Replacement costs under section 107 



of the AWSA. If the Secretary of the Interior determines that 



$10,000,000 is unavailable for expenditure in any given fiscal year 



because expending it at that time would be inconsistent with 43 U.S.C. § 



407, including the priorities set forth in 43 U.S.C. § 407(c)(3)(A), the 



amount not expended in that fiscal year shall be expended in the next 



fiscal year in which such funds are available and such expenditures would 



be consistent with 43 U.S.C. § 407. 



5. Prior to January 1, 2020, and after the issuance of the final NREL Phase 2 



Study report, Interior shall consult with Affected CAP Tribes regarding 



whether the Development Fund is projected to meet the purposes for 



which it was intended after taking into account developments since the 



enactment of the AWSA.  



6. Interior, through Reclamation, shall meet with Affected CAP Tribes at 



least once a year to discuss CAP operations, including any changes in 



operations or costs, impacts of such operations on Affected CAP Tribes, 



and potential measures to mitigate such impacts. 



7. Low-emitting Energy Projects 



a. Interior, through Reclamation, shall work with Affected Tribes, 



if requested, to identify, prioritize, and further Low-emitting 



Energy projects, including Advanced Coal, that will benefit such 



Affected Tribes. 
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b. Community Low-emitting Energy Projects 



i. The Community currently is developing plans for a 33 MW 



tracking solar generation facility on its Reservation 



(“Community Solar Facility”); 



ii. Interior supports the Community’s development of the 



Community Solar Facility and shall work with the 



Community to facilitate its construction, or construction of 



other Low-emitting Energy projects; 



iii. Interior shall seek to identify funds, up to $250,000, to assist 



the Community in funding studies and design associated 



with the Community Solar Facility or other Community 



Low-emitting Energy projects; 



iv. As requested by the Community, Interior shall work with 



the Community to reduce the scale of PMIP and to 



reallocate associated federal funding to be used for the 



Community Solar Facility or other Community Low-



emitting Energy projects; 



v. Interior shall work with the Community to facilitate the 



Community’s withdrawal of the $53 million operation, 



maintenance and replacement (OM&R) fund established by 



the AWSA and the Community’s investment of these funds 



in the Community Solar Facility or other Community 



Low-emitting Energy projects; 



vi. The Community shall set aside in a separate fund an 



appropriate amount of the profits generated from the 



Community Solar Facility or other Community Low-



emitting Energy projects to be used to offset the 



Community’s CAP or other water costs; 



vii. Interior shall assist the Community in identifying federal 



entities that could purchase power from the Community 



Solar Facility or other Community Low-emitting Energy 



projects and shall encourage such federal entities to purchase 



such power, as appropriate.  



8. Interior, through Reclamation and Bureau of Indian Affairs and other 



governmental agencies, shall work with third parties, if requested, to 



further community and large-scale renewable energy on tribal lands 



subject to the consent and approval by the tribal governments. 



9. The Parties understand that new legislation may be needed to accomplish 



the benefits described in this Section V.B. If legislation is required, 
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Interior shall comply with all applicable executive branch approval 



processes regarding support for such legislative activity. No liability under 



Section V.B shall accrue to Interior if required legislation is not enacted 



by Congress. Interior shall consult with the Affected Tribes if legislation 



is not promptly enacted by Congress. 



C. NREL Phase 2 Study    



1. Interior, through Reclamation, shall commission the NREL Phase 2 



Study with the following parameters: 



a. Interior shall design the NREL Phase 2 Study for the purposes of 



studying options for the future of NGS consistent with the goals of 



the Joint Statement. 



b. The current outline for the NREL Phase 2 Study is as set forth in 



Appendix E. As of the date of this Agreement, Interior does not 



anticipate significant deviations from the current outline set forth 



in Appendix E. 



c. The final scope of the NREL Phase 2 Study shall be determined 



by Interior, exercising its sole discretion. Interior shall seek input 



from NGS stakeholders, including the Parties, regarding the scope 



of the NREL Phase 2 Study as Interior, in its sole discretion, 



deems appropriate.  



2. Interior, through Reclamation, shall identify funding for and ensure 



completion of the NREL Phase 2 Study, including all of its components.   



VI. Local Benefit Fund 



A. In addition to funds made available to the Navajo Nation through the Lease 



Amendment, SRP, as NGS Operating Agent, shall make a $5 million 



contribution to a Local Benefit Fund (“LBF”). 



B. The contribution by SRP, as NGS Operating Agent, to the LBF shall be payable 



as follows:   



1. The SRP, as NGS Operating Agent, shall make a $2.5 million 



contribution to the LBF 60 days after issuance of the ROD, provided 



SRP, as NGS Operating Agent, has not objected to the ROD.  



2. If the ROD is challenged within two (2) years of issuance, SRP, as NGS 



Operating Agent, shall make an additional $2.5 million contribution to 



the LBF 60 days after the ROD is upheld and there are no additional 



appeals possible.  
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3. If the ROD is not challenged within two (2) years of issuance, SRP, as 



NGS Operating Agent, shall make an additional $2.5 million 



contribution to the LBF two (2) years after issuance of the ROD. 



C. The LBF shall be used for community improvement projects located within 100 



miles of NGS or KMC.  Such projects may include, but are not limited to, any of 



the following:  



1. A coal and wood stove changeout program;  



2. A partnership with the NTUA to meet electric or water distribution and 



other infrastructure needs near the plant and mine;  



3. The investigation and, as appropriate, installation of residential or 



community solar;  



4. A partnership with Peabody to provide access road improvements to 



community households in areas near the plant and mine; or 



5. Visibility improvement projects, such as the revegetation of high dust 



areas, soil stabilization of dirt roads, or others 



6. Any other project approved by the LBF Oversight Committee. 



D. The LBF Oversight Committee shall solicit input from affected local 



communities in determining distribution of the LBF. 



VII. Additional Obligations of the Parties 



A. The Parties recognize that the Navajo Nation wishes to seek Treatment as a 



State (“TAS”) under section 301(d) of the Clean Air Act, 42 U.S.C. § 7601(d), 



and the Tribal Authority Rule, 40 C.F.R. Part 49. The Navajo Nation intends to 



seek treatment as a state for Clean Air Act provisions applicable to NGS, except 



for the Prevention of Significant Deterioration and Nonattainment New Source 



Review permitting programs. SRP agrees to work with the Navajo Nation to 



advocate to the EPA that the VCA provides sufficient jurisdictional authority for 



the Navajo Nation to be awarded TAS status under the Clean Air Act with 



respect to NGS. As provided in the VCA, the programs for which the Navajo 



Nation seeks or accepts TAS status shall not contain requirements applicable to 



NGS that are more stringent than the corresponding federal requirements unless 



the Navajo Nation has obtained SRP’s written consent to such more stringent 



requirements, and the Navajo Nation shall not promulgate a tribal 



implementation plan that contains requirements applicable to NGS that are more 



stringent than corresponding federal requirements without first obtaining SRP’s 



express written consent to such requirements. The Navajo Nation agrees that the 



Navajo Nation Environmental Protection Agency shall provide SRP an 



opportunity to review and comment on the TAS application before its submittal to 



EPA.  
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B. The Navajo Nation and SRP agree that nothing in this Agreement constitutes or 



shall be construed to constitute a waiver or modification of any provisions of the 



VCA or the Lease, as amended by the Lease Amendment, including, without 



limitation, those provisions of the Lease relating to the Navajo Nation’s covenant 



not to directly or indirectly regulate or attempt to regulate the NGS Participants 



under the Lease. The Navajo Nation and SRP further agree that nothing in this 



Agreement provides a basis for assertion of jurisdiction over NGS or the NGS 



Participants by the Navajo Nation. 



C. Nothing in the terms of this Agreement shall preclude the NGS Participants 



from seeking to obtain GHG emission reduction credits, or similar commodities 



associated with activities committed to in this Agreement, under any federal or 



state law or policy to the extent permitted under such applicable law or policy.  



D. Through a process established by mutual agreement of the Parties, the Parties 



shall meet in person or by teleconference at least semi-annually after execution of 



this Agreement to discuss material issues associated with the implementation of 



the Agreement and other issues identified by mutual agreement.  SRP, as NGS 



Operating Agent, shall be responsible for scheduling and organizing such 



meetings. 



E. SRP, on its own behalf, shall assist the Community in furtherance of the 



contemplated Community Solar Facility described in Section V.B.7.b. by: 



1. Providing scheduling and delivery services from the Community Solar 



Facility to a point on SRP’s system accessible to an offtaker or offtakers 



of the project’s output at rates consistent with SRP’s Open Access 



Transmission Tariff. 



2. Providing reserves at market based rates to cover deviations in output 



from a day-ahead energy schedule. SRP would be excused from providing 



this service between the hours of 3 pm and 6 pm in the months of July and 



August. 



3. Providing a cost estimate for and be willing to provide advisory services in 



interconnection design, requests for proposals management, and 



technology selection to the Community. 



F. The current NGS Co-Tenants shall cease their operation of conventional coal-



fired generation at NGS no later than December 22, 2044. At its election, 



consistent with the Lease Amendment, the Navajo Nation may continue plant 



operations at NGS after December 22, 2044 consistent with EPA approval.    
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VIII. General Provisions 



A. Subject to Appropriations. No term or provision of this Agreement will constitute 



or be construed as a commitment or a requirement that Interior obligate or pay 



funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other 



applicable law or regulation. The expenditure or advance of any money or the 



performance of any obligation of the United States under this Agreement shall be 



contingent upon appropriation, apportionment, or allotment of funds for such 



obligation. No liability shall accrue to the United States with respect to the 



performance of such obligation in the event funds are not appropriated, 



apportioned, or allotted for it.  



B. Authority to Enter into Agreement.  Each Party represents and warrants that it is 



fully authorized and empowered to enter into this Agreement and that the 



performance of its obligations under this Agreement will not violate any law or 



regulation or any agreement between the Party and any other person, firm or 



organization. Except as otherwise specifically provided herein, this Agreement is 



entered into by SRP, on its own behalf, and as NGS Operating Agent, on behalf 



of the NGS Co-Tenants. 



C. Dispute Resolution 



1. In General. The Parties shall seek to resolve all claims or controversies or 



other matters in question between the Parties arising out of, or relating to, 



this Agreement (“Dispute”) promptly, equitably, and in a good faith 



manner. Prior to filing any claim or controversy under this Agreement in 



a court of competent jurisdiction, the complaining Party shall: 



a. Provide written notice to all other Parties specifying with 



particularity the nature of the Dispute, the particular provisions of 



this Agreement that are at issue, and the proposed relief sought;  



b. Initiate a consultation process for any interested Parties to discuss 



in good faith the Dispute and seek an amicable resolution thereof; 



and 



c. Continue such consultation for a period of at least thirty (30) days 



from the date that the notice required by this Section VIII.C.1 is 



received by the Parties.  



2. Governing Law.     



a. Any claims under this Agreement by or against Interior or 



determining an Interior obligation shall be determined by federal 



law; provided, however, that Arizona law will supply the rule of 



decision to the extent allowed by federal law.   
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b. With the exception of a claim involving Interior, as described in 



Section VIII.C.2.a, any claims under this Agreement against the 



Navajo Nation shall be determined by Navajo Nation law. Except 



for a Party asserting a claim against the Navajo Nation under this 



Agreement and only to the extent necessary to resolve that claim, 



no Party consents to the civil, criminal, legislative, or regulatory 



jurisdiction of any federal, state, tribal or local government entity 



or authority or waives any defenses to claims of jurisdiction by 



executing this Agreement. 



c. With the exception of a claim involving Interior, as described in 



Section VIII.C.2.a, any claims under this Agreement against the 



Community shall be determined by Community law. Except for a 



Party asserting a claim against the Community under this 



Agreement and only to the extent necessary to resolve that claim, 



no Party consents to the civil, criminal, legislative, or regulatory 



jurisdiction of any federal, state, tribal or local government entity 



or authority or waives any defenses to claims of jurisdiction by 



executing this Agreement. 



d. With the exception of a claim involving Interior, as described in 



Section VIII.C.2.a, or a claim against the Navajo Nation, as 



described in Section VIII.C.2.b, or a claim against the 



Community as described in Section VIII.C.2.c, any claim under 



this Agreement shall be governed by Arizona law and shall be 



brought only in a state or federal court of competent jurisdiction.  



3. Material Breach.  Any Party that materially breaches this Agreement shall 



be precluded from seeking to enforce the Agreement against any other 



Party. 



4. Remedies against Non-federal Parties. The Non-federal Parties 



acknowledge and agree that injunction and specific performance are 



available as the only remedies in the event the obligations of this 



Agreement are breached. The Non-federal Parties acknowledge and 



agree that monetary damages are not available as a remedy in the event the 



obligations of this Agreement are breached. The Non-federal Parties 



agree that damages would not be an adequate remedy for noncompliance 



with the terms of this Agreement and that no adequate remedy at law 



exists for noncompliance with the terms of this Agreement. Accordingly, 



the Non-federal Parties expressly acknowledge that an award of 



equitable relief would be an appropriate remedy for a breach of the 



obligations under this Agreement, provided the reviewing court has 



followed standard procedures in issuing injunctive relief. No Non-federal 



Party may seek to enforce an obligation of any other Non-federal Party 



under this Agreement if such Non-federal Party is not a beneficiary of 



the obligation in question. 
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5. Remedies against Interior.  Any remedies sought against Interior for any 



breach of this Agreement shall be in accordance with applicable federal 



law. 



D. Representation by Counsel. All Parties were represented by counsel, or had the 



opportunity to be represented by counsel, during the negotiation and drafting of 



the Agreement. If there is a question of interpretation of the Agreement or 



ambiguity in the Agreement, then the Agreement shall be construed as if the 



Parties had drafted it jointly, as opposed to being construed against a Party 



because it was responsible for drafting one or more provisions of the Agreement. 



E. Entire Agreement. This Agreement, including all Appendices, constitutes the 



entire agreement between the Parties with respect to the subject matter hereof and 



supersedes all prior discussions and agreement between the Parties with respect 



to the subject matter hereof. There are no prior or contemporaneous agreements or 



representations affecting the same subject matter other than those expressed 



herein. 



F. No Third-Party Beneficiaries. Nothing in this Agreement shall provide any 



benefit to any third person or entitle any third person to any claim, cause of 



action, remedy or right of any kind, it being the intent of the Parties that this 



Agreement shall not be construed as a third-party beneficiary contract. 



G. No Obligations on other Agencies. Nothing in this Agreement shall be 



interpreted as binding on any federal agency that is not a Party to this 



Agreement.  



H. Amendment. This Agreement may not be modified in any respect except by 



written approval of the Parties. 



I. Reformation. If any provision of this Agreement is declared or rendered invalid, 



unlawful, or unenforceable by any applicable law, the Parties shall use 



reasonable efforts to reform this Agreement to give effect to the original intention 



of the Parties.  



J. Counterparts. This Agreement may be executed in counterparts, each of which 



shall be an original but all of which together shall constitute one and the same 



instrument.   



K. Captions and Titles. Captions and Titles used in the Agreement are for 



convenience only and shall not govern interpretation of the Agreement.  



L. Enforceability: 



1. Sections III.B and III.C of this Agreement shall take effect immediately 



upon the execution of this Agreement by all of the Parties. 



2. Except as provided in Section VIII.L.1: 
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a. The provisions of this Agreement shall take effect only if and on 



the date that EPA issues a Final BART Rule that adopts the 



Reasonable Progress Alternative to BART or a proposal not 



materially different from the  Reasonable Progress Alternative to 



BART (the “Enforceability Date”).   



b. No Party, by reason of its execution of this Agreement, shall be 



required to perform any of the obligations or be entitled to receive 



any of the benefits under this Agreement until the Enforceability Date. 



3. If EPA issues a Final BART Rule that rejects the Reasonable Progress 



Alternative to BART, or if EPA fails to take any action on the 



Reasonable Progress Alternative to BART by July 31, 2014, this 



Agreement shall be of no force or effect. If EPA adopts a Final BART 



Rule that modifies the Reasonable Progress Alternative to BART, the 



Parties shall meet and confer to determine whether EPA’s modification is 



material.  



M. Statutory Compliance. Nothing in this Agreement shall obligate the United States 



to take any action, including environmental actions, without first complying with 



all applicable law, including but not limited to Reclamation law and any laws 



(including regulations and the common law) relating to human health, safety, or 



the environment. Certain actions in this Agreement may be subject to applicable 



statutory compliance obligations, which may include, but are not limited to, 



NEPA, ESA, and NHPA. To the extent that the actions set forth in this 



Agreement are subject to these statutory obligations, such actions may not be 



implemented before statutory obligations are completed. Nothing in this 



Agreement shall be construed to require Interior to take any action inconsistent 



with applicable federal law and Interior reserves the right to modify or not take 



the actions in this Agreement if Interior determines, in its sole discretion, that 



the actions are inconsistent with Interior’s statutory obligations. If Interior 



modifies or does not take any action contemplated in this Agreement, then 



Interior shall confer with the Parties regarding options for moving forward. 



N. Retention of Regulatory Authority. Nothing in this Agreement shall be construed 



to limit or deny the power of a federal official to promulgate or amend regulations 



or to enforce applicable statutory or regulatory requirements. 



O. No Right to Enforce at EPA. Except for emission limitations and standards 



incorporated in the Final BART Rule, the Non-federal Parties agree that they 



shall not seek to enforce this Agreement through an enforcement petition or other 



proceeding before the EPA.  



P. Reservation of Claims. The Parties agree that the United States’ performance 



under this Agreement may mitigate or remedy any previous breach of trust 



claims for which causes of action might have accrued. Nothing in this Agreement 



shall be construed as an implied or express admission by the United States 
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concerning the viability or merits of such previous claims for which causes of 



action might have accrued. The Non-federal Parties reserve the right to assert 



any legal claims against the United States, including breach of trust claims, based 



on violations of this Agreement and any other basis available to any such Non-



federal Party. The United States reserves all defenses to such claims, including 



jurisdictional defenses and any other available defenses. 



Q. Costs and Fees. Each Party shall bear its own costs and legal fees associated with 



activities under this Agreement.  
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.



Legal Review and Approval:



By:
Jay M. Johnson
General Counsel



Legal Review and Approval:



By:
Linus Everling
General Counsel



CENTRAL ARIZONA WATER
CONSERVATION DISTRICT



By:
David V. Modeer
General Manager



ENVIRONMENTAL DEFENSE FUND



By:
Vrd^Sfer



Vickie Patton
General Counsel



GILA RIVER INDIAN COMMUNITY



By:
Gregory Mendoza
Governor



NAVAJO NATION



By:
Ben Shelly
President
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.



Legal Review and Approval:



By:
Jay M. Johnson
General Counsel



Legal Review and Approval:



By:
Linus Everling
General Counsel



21



CENTRAL ARIZONA WATER
CONSERVATION DISTRICT



By:
David V. Modeer
General Manager



ENVIRONMENTAL DEFENSE FUND



By:
Vickie Patton
General Counsel



GILA RIVER INDIAN COMMUNITY



By:
Gregory Mendoza
Governor



NAVAJO NATION



By:_
helly



President











Legal Review and Approval:



Oj^LLSU
arilee S. Ramaley



Senior Attorney



-v^va



SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT



MicKael Hummel
Associate General Manager
Chief Power System Executive



UNITED STATES DEPARTMENT OF
THE INTERIOR



By:
Anne J. Castle



Assistant Secretary
for Water and Science



By:
Kevin K. Washburn



Assistant Secretary - Indian Affairs



By:
Rachel Jacobson



Principal Deputy Assistant Secretary
for Fish and Wildlife and Parks



WESTERN RESOURCE ADVOCATES



By:
John Nielsen
Energy Program Director

















Legal Review and Approval:



By:
Karilee S. Ramaley
Senior Attorney



SALT RIVER PROJECT AGRICULTURAL



IMPROVEMENT AND POWER DISTRICT



By:
Michael Hummel
Associate General Manager
Chief Power System Executive



UNITED STATES DEPARTMENT OF
THE INTERIOR



By:



By:



By:



Anne J. Castle
Assistant Secretary
for Water and Science



Kevin K. Washburn



Assistant Secretary - Indian Affairs



Rachel Jacobson



Principal Deputy Assistant Secretary
for Fish and Wildlife and Parks



WESTERN RESOURCE ADVOCATES



By: /^^
Nielsen



nergy Program Director
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APPENDIX A  



DEFINITIONS 



1. 30-Day Rolling Average means the average NOx emission rate for a Unit, expressed in 



lb/MMBtu, and calculated in accordance with the following procedure: first, sum the 



total pounds of NOx emitted from the Unit during the current Unit Operating Day and 



the previous twenty-nine (29) Unit Operating Days; second, sum the total heat input to 



the Unit in MMBtu during the current Unit Operating Day and the previous twenty-



nine (29) Unit Operating Days; and third, divide the total number of pounds of NOx 



emitted during the thirty (30) Unit Operating Days by the total heat input during the 



thirty (30) Unit Operating Days. A new 30-Day Rolling Average shall be calculated for 



each new Unit Operating Day. Each 30-Day Rolling Average shall include all 



emissions that occur during all periods within any Unit Operating Day, including 



emissions from startup, shutdown, and malfunction. 



2. Advanced Coal means an electricity generation unit combusting coal using advanced 



technologies, such as carbon capture and storage (CCS), with a conversion efficiency 



such that its CO2 emissions are less than or equal to 1,000 lb CO2/MWh. If a future CO2 



emissions limit is established through a final rule issued by EPA, the 1,000 lb CO2/MWh 



shall be replaced with such a limit. 



3. Affected CAP Tribe means any federally recognized Indian tribe located in the State of 



Arizona that has an allocation of CAP water.  



4. Affected Tribe means the Hopi Tribe, the Navajo Nation and any Affected CAP Tribe. 



5. Agreement means this Technical Work Group Agreement Related to Navajo Generating 



Station, including all Appendices. 



6. Appendix means an attachment, appendix or exhibit to this Agreement, each of which is 



hereby incorporated into the Agreement. 



7. AWSA means Arizona Water Settlements Act of 2004, Pub. L. No. 108-451, 118 Stat. 



3478. 



8. BART or “Best Available Retrofit Technology” means an emission limitation based on 



the degree of reduction achievable through the application of the best system of 



continuous emission reduction for each pollutant which is emitted by an existing 



stationary facility. The emission limitation must be established on a case-by-case basis 



taking into consideration the technology available, the costs of compliance, the energy 



and non-air quality environmental impacts of compliance, any pollution control 



equipment in use or in existence at the source, the remaining useful life of the source, and 



the degree of improvement in visibility which may reasonably be anticipated to result 



from the use of such technology. 



9. Base Period Emissions means 2,457,927 metric tons CO2, which is the average annual 



CO2 emissions associated with electricity production dedicated to serving the CAP 
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pumping load, including line losses, during the 2001-2008 period. It is assumed that 



emission of non-CO2 GHGs do not contribute significantly to CO2e emissions for 



electricity production dedicated to serving the CAP pumping load, and therefore, only 



CO2 emissions are considered in the establishment of Base Period Emissions.  



10. CAP or “Central Arizona Project” means the reclamation project authorized and 



constructed by the United States in accordance with Title III of the Colorado River Basin 



Project Act (43 U.S.C. §1521 et seq.), as amended. The CAP consists of a 336-mile 



water distribution system built to deliver more than 1.5 million acre-feet of Colorado 



River water annually from Lake Havasu in western Arizona to agricultural users, Indian 



tribes, and millions of municipal water users in Maricopa, Pinal, and Pima counties, 



Arizona. The CAP includes at least 14 pumping plants to lift water approximately 3,000 



feet. 



11. CAP Dedicated Generation means Dedicated Generation unless that generation in 



total produces more energy in a year than the CAP pumping load, in which case the CAP 



Dedicated Generation is the dedicated generation proportionately reduced by 



multiplying the energy produced from each generator times the ratio of the CAP load to 



the total megawatt-hours produced from Dedicated Generation.  



12. Capacity Factor means the ratio (expressed as a percentage) of the net electricity 



generated in a given calendar year to the energy that could have been hypothetically 



generated at continuous full-power operation during the same period, i.e., running full 



time at rated power.  



13. CAWCD means the Central Arizona Water Conservation District, the political 



subdivision of the State of Arizona organized in accordance with A.R.S. §48-3701 et seq. 



that has contracted with the United States to be the operating agent of the CAP.   



14. Clean Air Act means Public Law 84-159, ch. 360, 69 Stat. 322 (July 14, 1955) and the 



amendments made by subsequent enactments (42 U.S.C. 7401–7626). 



15. Clean Energy means electric energy produced by a generator with a CO2 emission rate 



less than or equal to 500 lb/MWh. 



16. Clean Energy Coefficient (“CEC”) means the coefficient applied to Qualifying 



Projects for purposes of meeting the Interior Clean Energy Development 



Commitment.  The CEC shall be in accordance with the following table: 
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CO2 Emission Rate CEC
1
 



0 lb/MWh (Renewable Energy) 2.0 



500 lb/MWh (Clean Energy) 1.0 



1,000 lb/MWh
2
 (Other Low-Emitting 



Energy
3
) 



0.5 



1. CECs for a CO2 emission rate between these values shall be 



prorated. 



2. If a future CO2 emissions limit is established for Advanced 



Coal through a final rule issued by EPA, the 1,000 lb 



CO2/MWh shall be replaced with such a limit. 



3. “Other Low-Emitting Energy” refers to Low-Emitting 



Energy that is not either Clean Energy or Renewable 



Energy. 



 



17. Clean Energy Development Credits (“CDC”) means MWh, as calculated and accrued 



in accordance with Appendix C, associated with Clean Energy initiatives, that may be 



applied toward the Interior Clean Energy Development Commitment. 



18. CO2 or Carbon Dioxide means a naturally occurring gas, and also a by-product of 



burning fossil fuels and biomass as well as land-use changes and other industrial 



processes. It is the principal human caused greenhouse gas that affects the Earth’s 



radiative balance. It is the reference gas against which other greenhouse gases are 



measured and therefore has a GWP of 1. While it is acknowledged that CO2 is not 



technically the same as carbon, these terms may be used interchangeably in 



this Agreement, with both terms meant to convey CO2 or Carbon Dioxide as the 



operative metric. It is also acknowledged that some CRC accrual mechanisms (as 



described in Section II.D.1 of Appendix C) may include accounting for non-CO2 GHGs, 



and that the use of the term “CO2”, “Carbon Dioxide” and “carbon” will include, where 



applicable, the non-CO2 GHG’s contribution to total CO2e. 



19. CO2e means a metric measure used to compare the emissions from various GHGs on the 



basis of their GWP, by converting amounts of other gasses to the equivalent amount of 



CO2 with the same GWP. The CO2e for a gas is derived by multiplying the Metric Tons 



of the gas by the associated GWP. 



20. CO2 Reduction Credit (CRC) means an instrument that may be applied toward the 



Interior CO2 Reduction Commitment, in a format to be determined by Interior 



(physical or electronic), that represents one Metric Ton of CO2, and is used to track and 



account for CO2 emission reductions. 



21. Community means the Gila River Indian Community, a federally recognized Indian 



tribe. 



22. Community Solar Facility means the solar facility that the Community currently 



contemplates developing on its reservation as described in Section V.B.7.a. 
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23. Curtailment means a reduction in operations such that a Unit’s average annual Capacity 



Factor is less than a baseline. 



24. Dedicated Generation means electricity generation that is assigned to serving the CAP 



pumping load, and that is either owned by Interior, or is committed to Interior or 



CAWCD pursuant to a power purchase agreement that specifies the particular generation 



source from which the energy comes.  



25. Development Fund means the Lower Colorado River Basin Development Fund, 



established by section 403 of the Colorado River Basin Project Act (43 U.S.C. § 1543), 



as amended. 



26. DOE means the U.S. Department of Energy. 



27. Efficiency Improvement means actions that reduce a Unit’s heat rate: that is, the 



amount of coal (Btu) to generate one kWh of energy.  A lower heat rate means less coal 



to generate the same amount of energy.  



28. Efficient Natural Gas means an electricity generation unit combusting natural gas with a 



conversion efficiency such that its CO2 emissions are less than or equal to 1,000 lb 



CO2/MWh. 



29. EIS or NGS-KMC EIS means the “Navajo Generating Station-Kayenta Mine Complex 



Environmental Impact Statement” being prepared by Reclamation, acting as lead federal 



agency, pursuant to NEPA. 



30. Emissions & Generation Resource Integrated Database (eGRID) means “a 



comprehensive source of data on the environmental characteristics of almost all electric 



power generated in the United States. These environmental characteristics include air 



emissions for nitrogen oxides, sulfur dioxide, carbon dioxide, methane, and nitrous oxide; 



emissions rates; net generation; resource mix; and many other attributes.”  



31. Enforceability Date means the date described in Section VIII.L.2 hereto.  



32. EPA means the U. S. Environmental Protection Agency.   



33. ESA means the Endangered Species Act, 16 U.S.C. § 1531 et seq. 



34. Final BART Rule means the final source-specific FIP addressing regional haze 



requirements for NGS.     



35. FIP means Federal Implementation Plan. 



36. Generic Power means the system power attributes defined according to the NERC 



Subregion where the Qualifying Project is located, based on the most recent published 



data reported in EPA’s eGRID data system at the time the Qualifying Project is 



implemented.  CO2 emissions for Generic Power shall be calculated as follows: 
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∑                          



∑                 (   )
                                       



where i designates electric generators within the subject NERC Subregion   



37. GHG means greenhouse gas, which is a gas other than water vapor with a global 



warming potential, as identified in the most current Assessment Report from the 



Intergovernmental Panel on Climate Change. 



38. GWh means gigawatt-hour. 



39. GWP or Global Warming Potential means a measure of the total energy that a gas 



absorbs over a particular period of time (usually 100 years) compared to carbon dioxide 



pursuant to reports published by the Intergovernmental Panel on Climate Change 



40. Interior means the U. S. Department of the Interior, including its bureaus and agencies. 



41. Interior Clean Energy Development Commitment means the commitment by Interior 



to facilitate clean energy development as set forth in Section III and Appendix C. 



42. Interior CO2 Reduction Commitment means the commitment of Interior to reduce or 



offset CO2 emissions as set forth in Section II and Appendix C. Any CRCs accrued that 



reflect non-CO2 GHG reductions will count toward meeting this commitment based on a 



conversion to CO2e.  



43. Joint Statement means the Joint Federal Agency Statement Regarding Navajo 



Generating Station issued by Interior, EPA and DOE, dated January 4, 2013, a copy of 



which is attached as Appendix D. 



44. KMC means the Kayenta Mine Complex. 



45. kWh means kilowatt-hour. 



46. lb means pounds. 



47. LBF or Local Benefit Fund means the fund established pursuant to Section VI to be used 



to fund local community improvement projects. 



48. LBF Oversight Committee means a committee managed by SRP (directly or through a 



trust) and consisting of one representative from any Party that wants to participate in 



such committee. 



49. Lease means the Indenture of Lease – Navajo Units 1, 2 and 3 between the Navajo Tribe 



of Indians and Arizona Public Service Company, Department of Water and Power of the 



City of Los Angeles, Nevada Power Company, Salt River Project Agricultural 



Improvement and Power District, and Tucson Electric Power Company, effective as of 



December 23, 1969. 
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50. Lease Amendment means Amendment No. 1 to the Lease. 



51. LNB/SOFA means Low NOx Burners/Separated Overfire Air, the NOx emissions 



control system installed on one Unit per year at NGS between 2009 and 2011.  



52. Low-emitting Energy means energy generated from Renewable Resources, as well as 



nuclear, Efficient Natural Gas, and Advanced Coal facilities. 



53. Metric Ton means 1,000 kilograms, approximately 2,205 lb. 



54. MMBtu means million British thermal units. 



55. MW means megawatt. 



56. MWh means megawatt-hour. 



57. Navajo Nation means the Navajo Nation, a federally recognized Indian tribe.   



58. NEPA means the National Environmental Policy Act, 42 U.S.C. § 4321 et seq. 



59. NERC means North American Electric Reliability Corporation.  



60. NERC Subregion means a subregion defined and used by the NERC. 



61. NGS or Navajo Generating Station means the steam electric generating station located on 



the Navajo Reservation near Page, Arizona, on lands leased under the Lease, consisting 



of Units 1, 2 and 3, each 750 MW (nameplate rating), the switchyard facilities, and all 



facilities and structures used or related thereto.  



62. NGS Baseline means normal operations of NGS based on historical performance.  For 



purposes associated with this Agreement only and exclusively related to the Interior 



Clean Energy Development Commitment and associated computations, Interior, in 



consultation with the Parties, may review the NGS Baseline values every three years 



after the effective date of this Agreement and at Interior’s discretion may revise the 



NGS Baseline values if there have been material changes affecting NGS operations. The 



initial NGS Baseline values, applicable to all three NGS Units for purposes associated 



with this Agreement only and exclusively related to the Interior Clean Energy 



Development Commitment and associated computations, are as follows: 



a. An annual Capacity Factor of 88%;  



b. Annual net generation of 17,344,800 MWh/year; and 



c. A CO2 emission rate of 2,079 lb CO2 /MWh, or 1.04 tons CO2/MWh 



 



63. NGS Co-Tenants means the non-federal owners of NGS. 



64. NGS-KMC means the Navajo Generating Station and Kayenta Mine Complex 



collectively. 
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65. NGS Operating Agent means SRP as the operating agent of NGS, and its successors. 



66. NGS Participants means the NGS Co-Tenants together with the United States, acting 



through Reclamation. 



67. NHPA means the National Historic Preservation Act, 16 U.S.C. § 470 et seq. 



68. Non-federal Parties means a collective reference to the entities that have signed this 



Agreement except for Interior. Non-federal Party may be used when referring to any 



of the Non-federal Parties individually. 



69. NOx means nitrogen oxides expressed as nitrogen dioxide.   



70. NREL means DOE’s National Renewable Energy Laboratory. 



71. NREL Phase 2 Study means the NREL Phase 2 NGS report, which is further described 



in Section V.C. A draft of contemplated scope elements associated with this study is 



included in Appendix E. 



72. NTUA means the Navajo Tribal Utility Authority, an enterprise of the Navajo Nation. 



73. Offset means a reduction in CO2 emissions, other than reductions associated with 



Qualifying Projects, which are accurately measured, verifiable, enforceable, voluntary, 



additional and permanent.  Any offset certified by the Climate Action Reserve shall be 



usable as an Offset for purposes of the Interior CO2 Reduction Commitment.  Offsets 



may include GHG emission reductions that are attributed to a REC and that otherwise 



meet the criteria of this definition. 



74. Parties mean a collective reference to the entities that have signed this Agreement.  



Party may be used when referring to any of the Parties individually. 



75. Peabody means Peabody Western Coal Company, a subsidiary of Peabody Energy, 



which operates the KMC. 



76. PMIP means the Pima-Maricopa Irrigation Project, a water delivery system built, or 



anticipated to be built on the Community’s reservation as authorized by section 301(a) 



of the Colorado River Basin Project Act (43 U.S.C. § 1521 et seq.), as amended, and Title 



II of the AWSA. 



77. Proposed BART Rule means the proposed source-specific FIP addressing Regional 



Haze requirements for NGS published in the Federal Register on February 5, 2013, at 78 



Fed. Reg. 8,274. 



78. Qualifying Project means those projects meeting the requirements set forth in section IV 



of Appendix C. 



79. Reasonable Progress Alternative to BART means the Parties’ proposal set forth in 



Appendix B. 
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80. Reasonably Attributable Visibility Impairment means visibility impairment that is 



caused by the emission of air pollutants from one source or a small number of sources, 40 



C.F.R. §§ 51.302-51.306. 



81. Reclamation means the U.S. Bureau of Reclamation. 



82. Regional Haze means visibility impairment that is caused by the emissions of air 



pollutants from numerous sources located over a wide geographic area. Such sources 



include, but are not limited to, major and minor stationary sources, mobile sources, and 



area sources. 



83. Regional Haze Rules means rules published by EPA in 1999 to address Regional Haze, 



40 CFR Part 51, Subpart P. 



84. Renewable Energy means energy generated from Renewable Resources  



85. Renewable Energy Credit or REC means a tradable instrument representing generation 



from an eligible renewable energy resource issued by the Western Renewable Energy 



Generation Information System, the Electric Reliability Council of Texas, the Midwest 



Renewable Energy Tracking System, PJM Interconnection’s Environmental Information 



Services, NEPOOL’s Generation Information System, or the North American 



Renewables Registry. 



86. Renewable Resources means wind, solar, sustainable bioenergy, geothermal, ocean 



energy, and hydroelectric facilities. 



87. Reserve Energy means, in general terms, the electrical energy required for CAP 



pumping requirements, and is currently approximately 2/3 of Interior’s 24.3% share in 



NGS. 



88. ROD means the Record of Decision to be issued by Interior following completion of the 



NGS-KMC EIS after compliance with NEPA, ESA and NHPA. 



89. SCR or Selective Catalytic Reduction means a pollution control device for reducing 



NOx emissions through the use of selective catalytic reduction technology.  



90. Section means a section or subsection of this Agreement.  



91. SRP means the Salt River Project Agricultural Improvement and Power District, a 



political subdivision of the state of Arizona. 



92. Surplus Energy means, in general terms, the electrical energy from NGS sold at market 



rates with revenues deposited in the Development Fund to offset CAWCD’s CAP 



repayment obligation and to fund Indian water rights settlements pursuant to the AWSA, 



and is currently approximately 1/3 of the Interior’s 24.3% share in NGS. 



93. Ton means a short-ton which equals to 2,000 lb. 
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94. Unit means any one or more of NGS Units 1, 2 and 3.  



95. Unit Operating Day means, for any Unit, any calendar day on which that Unit fires 



fossil fuel.  



96. Voluntary Compliance Agreement means the Voluntary Compliance Agreement 



entered into between SRP, as Operating Agent of NGS, Arizona Public Service 



Company, as operating agent of Four Corners Power Plant, and the Navajo Nation. 



97. WECC means the Western Electricity Coordinating Council. 
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APPENDIX B 



 



I. Reasonable Progress Alternative to BART 



A. The NGS total NOx emission cap for purposes of this Agreement will be based 



on 2009-2044 emissions calculated by the EPA in the Final BART Rule (“2009-



2044 NOx cap”).   



1. The 2009-2044 NOx cap shall be determined based on an emission rate of 



34,152 tons per year beginning in 2009 and ending five (5) calendar years 



following issuance of the Final BART Rule and 5,345 tons per year for 



each year thereafter.   



2. 34,152 tons per year corresponds to the NOx emissions calculated by EPA 



in the Proposed BART Rule that would have occurred each year prior to 



installation of SCR if LNB/SOFA had not been installed. 



3. 5,345 tons per year corresponds to the NOx emissions calculated by EPA 



in the Proposed BART Rule based on an annual NOx emission rate of 



0.055 lb/MMBtu once SCR is installed and operational on all three Units.  



The NGS Participants agree that the 2009-2044 NOx cap may be 



calculated based on an annual NOx emission rate of 0.055 lb/MMBtu for 



SCR, despite the position of the NGS Co-Tenants that this emission rate 



is unachievable for a retrofit application when startup, shutdown and load 



following emissions are included. 



4. Example:  If EPA were to issue a Final BART Rule that adopted the 



Proposed BART Rule prior to December 31, 2013, the 2009-2044 NOx 



cap would be calculated as follows:  34,152 tons/year x 10 years (i.e., 



2009-2018) + 5,345 tons/year x 26 years (i.e., 2019-2044) = 480,490 tons. 



B. To ensure that the proposed alternative meets the “better than BART” criteria, the 



NGS Participants agree to maintain emissions below the 2009-2044 NOx cap by 



complying with one of the following alternatives. If any of  the conditions set 



forth in Alternative A occur, the NGS Participants will comply with Alternative 



A; if not, the NGS Participants will comply with Alternative B: 



1. Alternative A.   



a. If both the Los Angeles Department of Water and Power 



(LADWP) and NV Energy (NVE) exit NGS by 



December   31,  2019 without selling their ownership interests, the 



NGS Participants commit to ceasing coal generation on one Unit 



at NGS on or before January 1, 2020. 
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b. If both LADWP and NVE exit NGS by December 31, 2019 by 



selling their ownership interests to one or more of the existing 



NGS Co-Tenants (including a current or future parent or holding 



company of such NGS Co-Tenants), the following provisions 



apply: 



i. If the Navajo Nation exercises the option set forth in 



Section XI.A of the Lease Amendment (“Navajo Nation 



Purchase Option”), or the option set forth in Section XI.C 



of the Lease Amendment (“Navajo Nation Right of First 



Refusal Option”), if effective: 



(a) The NGS Participants commit to reducing generation 



from NGS by the amount of the LADWP and NVE 



ownership interests, less the ownership interest 



purchased by the Navajo Nation. The reduction in 



generation would begin on January 1, 2020. The NGS 



Participants reserve the right to determine whether the 



reduction in generation would be achieved by 



permanently shutting down a Unit or by curtailing 



generation by the required amount. For example, if 



LADWP and NVE exit NGS by December 31, 2019 



and the Navajo Nation decides to purchase 100 MW, 



the remaining NGS Participants would reduce total 



generation at NGS by an amount calculated as follows: 



(i) LADWP Share:  21.2% of 2250 MW = 477 MW 



(ii) NVE Share:  11.3% of 2250 MW = 254 MW 



(iii) Navajo Nation Share:  100 MW  



(iv) NGS Participant Curtailment: 



477 MW + 254 MW – 100 MW = 631 MW 



(b) If the NGS Participants are able to increase the 



capacity of two NGS Units by the sum of the amount 



purchased by the Navajo Nation and 19 MW (the 



shortfall between the LADWP and NVE ownership 



interest and the capacity of one Unit at NGS) without 



the need to obtain a Prevention of Significant 



Deterioration (PSD) or Nonattainment New Source 



Review (NNSR) permit for such increase in capacity 



(e.g., by netting out of this requirement so that there is 



no significant net increase in emissions), the NGS 
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Participants commit to ceasing coal generation on one 



Unit at NGS on or before January 1, 2020.  The Parties 



agree to support the increase in capacity of the 



remaining two Units (without the need to obtain a PSD 



or NNSR permit for such increase in capacity in 



accordance with applicable law and regulations). The 



Parties recognize that the increased capacity at the 



remaining two Units may reduce the financial impact 



on the Navajo Nation associated with the shutdown of 



a Unit, allow NGS to meet the Navajo Nation’s 



ownership option requirements, and reduce the impact 



on NGS output associated with the closure of a Unit. 



(c) Notwithstanding any other provision of this 



Agreement, capacity additions at NGS shall be limited 



to 189 MW (based on net output) unless the CO2 



emission rate at NGS is less than or equal to that of 



Advanced Coal.   



ii. If the Navajo Nation does not exercise the Navajo Nation 



Purchase Option or the Navajo Nation Right of First 



Refusal Option by December 31, 2019, the NGS 



Participants commit to ceasing coal generation on one 



Unit at NGS on or before January 1, 2020. 



c. If LADWP exits NGS by December 31, 2019 by selling its 



ownership interest to one or more of the existing NGS 



Participants (including a current or future parent or holding 



company of such NGS Participants), and NVE exits NGS by 



December 31, 2019 without selling its ownership interest, the 



provisions set forth in Paragraphs I.B.1.b.i. and I.B.1.b.ii. apply. 



d. If LADWP exits NGS by December 31, 2019 without selling its 



ownership interest, and NVE exits NGS by December 31, 2019 by 



selling its ownership interest to one or more of the existing NGS 



Participants (including a current or future holding company of 



such NGS Participants), the provisions set forth in Paragraphs 



I.B.1.b.i. and I.B.1.b.ii. apply. 



e. If either LADWP or NVE exit NGS by December 31, 2019 by 



selling their ownership interests to a third party, Alternative B 



applies. 



f. EPA shall impose a 30-Day Rolling Average limit of 0.07 



lb/MMBtu on two Units at NGS, beginning no later than 
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December 31, 2030.  This limit, achievable by installing SCR or 



an equivalent technology, shall be applied on a Unit-by-Unit basis. 



2. Alternative B.  If the conditions for Alternative A are not met, the NGS 



Participants commit to achieving NOx emission reductions that are 



equivalent to the shutdown of one Unit from January 1, 2020 through  



December 31, 2029. No later than December 31, 2019, and annually 



thereafter through December 31, 2028, the NGS Participants shall submit 



an Implementation Plan containing year-by-year emissions covering the 



period from 2020 to 2029 that will assure that the operation of NGS will 



result in emissions of NOx that do not exceed the 2009-2029 NOx cap, as 



described in Paragraph I.B.2.a below. The Implementation Plan may 



contain several potential operating scenarios and must set forth the past 



annual actual NGS emissions and the projected NGS emissions for each 



potential operating scenario. Each potential operating scenario must 



demonstrate compliance with the 2009-2029 NOx cap. The 



Implementation Plan shall identify emissions reduction measures that may 



include, but are not limited to, the installation of advanced emission 



controls, a reduction in generation output, or other operating strategies 



determined by the NGS Participants. The NGS Participants may revise 



the potential operating scenarios set forth in the Implementation Plan, 



provided the revised plan ensures that NOx emissions remain below the 



2020-2029 NOx cap. The requirement to establish the Implementation 



Plan by December 31, 2019, and annually thereafter through December 



31, 2028, and the requirement to operate in accordance with one of the 



operating scenarios outlined in the plan, shall be incorporated into the 



NGS Title V Operating Permit as federally enforceable permit conditions.  



In addition, the NGS Title V Operating Permit shall incorporate 



practically enforceable limits of 0.24 lb/MMBtu on a 30-Day Rolling 



Average basis for each Unit equipped with LNB/SOFA, or 0.07 



lb/MMBtu on a 30-Day Rolling Average basis for each Unit equipped 



with SCR, as federally enforceable permit conditions to achieve the 



emission reductions required under the Implementation Plan.  



a. The NGS Participants shall demonstrate this commitment by 



complying with an emission limit from January 1, 2009 through 



December 31, 2029 (“2009-2029 NOx cap”), in addition to the 



2009-2044 NOx cap.  The 2009-2029 NOx cap shall be calculated 



as follows:   



i. 2009-2011 emissions (30,501 + 24,427 + 19,837 tons) = 



74,765 tons  



ii. 2012-2019 emissions from 3 Units with LNB/SOFA 



(23,325 tons/year x 8 years) = 186,600 tons 
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iii. 2020-2029 emissions from 2 Units with LNB/SOFA and 1 



Unit shutdown (23,325 tons/year x 2/3 x 10 years) 



= 155,500 tons 



iv. 2009-2029 NOx cap (74,765 + 186,600 + 155,500 tons)  



= 416,865 tons 



b. No later than December 31, 2029, and annually thereafter, the 



NGS Participants shall submit an Implementation Plan containing 



year-by-year emissions covering the period from 2030 to 2044 that 



will assure that the operation of NGS will result in emissions of 



NOx that do not exceed the 2009-2044 NOx cap, as described in 



Paragraph I.A above. The Implementation Plan may contain 



several potential operating scenarios and must set forth the past 



annual actual NGS emissions and the projected NGS emissions for 



each potential operating scenario. Each potential operating 



scenario must demonstrate compliance with the 2009-2044 NOx 



cap. The Implementation Plan shall identify emissions reduction 



measures that may include, but are not limited to, the installation 



of advanced emissions controls, a reduction in generation output, 



or other operating strategies determined by the NGS Participants.  



The NGS Participants may revise the potential operating 



scenarios set forth in the Implementation Plan, provided the 



revised plan ensures that NOx emissions remain below the 2009-



2044 NOx cap. The requirement to establish the Implementation 



Plan by December 31, 2029, and annually thereafter, and the 



requirement to operate in accordance with one of the operating 



scenarios outlined in the plan, shall be incorporated into the NGS 



Title V Operating Permit as federally enforceable permit 



conditions. In addition, the NGS Title V Operating Permit shall 



incorporate practically enforceable limits of 0.24 lb/MMBtu, on a 



30-Day Rolling Average basis, for each Unit equipped with 



LNB/SOFA, or 0.07 lb/MMBtu, on a 30-Day Rolling Average 



basis, for each Unit equipped with SCR, as federally enforceable 



permit conditions to achieve the emission reductions required 



under the Implementation Plan. The Parties agree that the 



Implementation Plan ensures that the Reasonable Progress 



Alternative to BART achieves greater reasonable progress than 



the Proposed BART Rule by providing a plan for managing NOx 



emissions to less than the 2009-2044 NOx cap.   



C. Nothing in this Agreement shall require or preclude the retirement of more than 



one Unit prior to the end of the Lease as amended by the Lease Amendment. 
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II. BART Reporting Requirements 



For each calendar year starting with the first full calendar year after EPA issues a Final 



BART Rule adopting the Reasonable Progress Alternative to BART and ending on the 



earlier of (a) December 22, 2044 or (b) the date on which the NGS Participants have 



ceased conventional coal-fired generation on all three Units, SRP, as NGS Operating 



Agent, shall make available to the public, either through a link on its website or directly 



on its website, a report summarizing annual emissions of sulfur dioxide (SO2), and CO2, 



and annual and cumulative emissions of NOx, from NGS. The report, and the 



Implementation Plan referenced in Paragraphs I.B.2 and I.B.2.b., shall be made available 



within 30 days of the submittal deadline associated with the annual emissions inventory 



required by the NGS Title V Operating Permit. 
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APPENDIX C 



  



INTERIOR CO2 REDUCTION COMMITMENT 



AND  



INTERIOR CLEAN ENERGY DEVELOPMENT COMMITMENT 



I. Interior makes the following two commitments to further a low carbon and clean energy 



future:  



A. reducing or offsetting CO2 emissions associated with electricity serving the CAP 



pumping load (“Interior’s CO2 Reduction Commitment”); and 



B. facilitating Clean Energy development (“Interior’s Clean Energy 



Development Commitment”). 



II. Interior’s CO2 Reduction Commitment 



A. Interior will not exceed its Base Period Emissions associated with the CAP 



pumping load in calendar years 2013 and 2014, and will reduce total 



CO2emissions from its Base Period Emissions by 3% per year from 2015 



through the end of 2031, which results in an approximate cumulative reduction of 



11.3 million Metric Tons CO2  from Base Period Emission levels.  Interior will 



satisfy any shortfall in the Interior CO2 Reduction Commitment of 11.3 million 



Metric Tons CO2from the Base Period Emission levels no later than December 



31, 2035. 



B. Before January 1, 2032, Interior will determine whether, and if so under what 



conditions, the Interior CO2 Reduction Commitment period should be 



extended, considering best available scientific information regarding climate 



change at that time. 



C. Interior will meet the emission reduction goals established in Section II.A of this 



Appendix by accruing CRCs annually as described in Section II.D, and retiring 



the necessary CRCs at the end of each compliance period, as described in Section 



II.E. 



D. Accrual of CRCs 



1. Interior will accrue one CRC each calendar year for: 



a. each Metric Ton less than one thousand Metric Tons CO2 that is 



emitted from the CAP Dedicated Generation for every GWh 



produced by that generation in that year; for example: 
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i. a solar generator serving the CAP pumping load that 



generates one GWh with zero CO2 emissions would accrue 



1,000 CRCs; 



ii. a combined-cycle natural gas generator serving the CAP 



pumping load that generates one GWh and emits 400 



Metric Tons CO2 would accrue 600 CRCs; 



iii. an Advanced Coal plant serving the CAP pumping load 



that generates one GWh and emits 450 Metric Tons CO2 



would accrue 550 CRCs; 



iv. an efficiency improvement at a coal plant serving the CAP 



pumping load that reduces the emission rate from 1,000 to 



900 Metric Tons CO2 per GWh would accrue100 CRCs 



per GWh. 



b. each Metric Ton of emission reductions from Qualifying 



Projects. The amount of the CRCs for Qualifying Projects shall 



be the annual difference between the CO2 emissions from the 



Qualifying Project and the CO2 emissions resulting from an equal 



amount of Generic Power;  



c. each Offset; and 



d. each unused, documented reduction (e.g., allowances or credits) 



obtained by Interior from another program that achieves real, 



measurable, permanent, and verifiable reductions of CO2 emissions 



over time. 



2. CRCs shall accrue after December 31, 2012. 



3. For any electric generating facility that is awarded RECs associated with 



its electricity production, emission reductions associated with that facility 



will only be recognized in the accrual of CRCs if the REC associated 



with that production is or will be retired by Interior. 



4. CRCs do not expire and may be used at any time unless and until they are 



retired to demonstrate compliance with the Interior CO2 Reduction 



Commitment. 



5. Interior may claim CRCs from Qualifying Projects as part of the 



Interior CO2 Reduction Commitment if Interior has the exclusive right 



to claim CO2 reductions resulting from the Qualifying Project. 
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E. Retirement of CRCs to achieve CO2 emission reduction goals. 



1. Interior will demonstrate the achievement of the CO2 emission reduction 



goals of this Section by the retirement of CRCs.  Interior shall first retire 



CRCs on or before July 1, 2018 for the 2013 through 2017 period, and 



shall subsequently retire CRCs on or before July 1
st 



every 5 years 



thereafter for each preceding 5-year period ending with 2031.  If necessary 



to eliminate any shortfall in achieving its CO2 Reduction Commitment, 



Interior shall retire additional CRCs on or before December 31, 2035.   



2. Interior will retire on the compliance dates set forth herein one CRC for 



each MWh of the CAP pumping load during that compliance period, less 



its Base Period Emissions reduced by the percentages required 



throughout that compliance period, as set forth in Section IIA of this 



Appendix. Specifically, at the end of each compliance period, Interior 



will retire the cumulative CRCs required for each year of that period. In 



each year, the CRC retirement obligation equals the amount expressed by 



the following equation: 



                 (     ) 
  Where, 



 



y = year  2013, 2014, … , 2031  



Ly = CAP pumping load (MWh) in year y multiplied by 1.0 Metric Ton CO2 per MWh 



[Metric Tons] 



Eb = Base Period Emissions [Metric Tons] 



Ry = the reduction required in y (e.g. 0.00 in 2013 and 2014, 0.03 in 2015, 0.06 in 2016, 0.09 



in 2017, … , 0.51    2031) 



 



3. Interior may satisfy a CRC retirement shortfall for a compliance period 



by retiring in the next compliance period an additional amount that is not 



less than the shortfall, plus all the CRCs that are to be retired for that next 



period.   



F. Continuing Efforts. 



1. As part of the Additional Obligations of the Parties described in Section 



VII of the Agreement, EDF, WRA, Interior, and any other Party that 



elects to participate shall meet on or before October 15, 2013, and at least 



semi-annually through calendar year 2015 to share information and 



individual comments on any aspect of the implementation and 



administration of Interior’s CO2 Reduction Commitment.  After 2015, 



these parties shall continue to meet as necessary to effectively administer 



the Interior CO2 Reduction Commitment. 



2. Interior will consider mechanisms to compensate for shifting emissions 



responsibility associated with reduced Reserve Energy sales that increase 



Surplus Energy sales.  
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III. Interior’s Clean Energy Development Commitment. 



 



A. Interior will facilitate the development of Clean Energy by accruing 



approximately 26,975,000 MWh of CDCs by December 31, 2035 as described 



below. 



 



B. The Interior Clean Energy Development Commitment facilitates an increasing 



percent of Clean Energy from 2015 through the end of 2035. This commitment is 



based on the U.S. share of the NGS Baseline on the date of execution of this 



Agreement, which is 4,214,786 MWh per year. 



 



C. To achieve the Interior Clean Energy Development Commitment, Interior 



shall accrue CDCs pursuant to the following schedule: 



 



Date 
Cumulative Interior Clean Energy 



Development Commitment 



December 31, 2020 1,264,436 MWh 



December 31, 2025 4,636,265 MWh 



December 31, 2030 12,644,359 MWh  



December 31, 2035 26,974,633 MWh 



 



D. The above schedule reflects a 2% per year increase in clean energy during the 



period 2016 through 2025, followed by a 6% per year increase in clean energy 



during the period 2026 through 2035. This schedule is intended to provide 



Interior a reasonable path to achieve 80 percent clean energy for the U.S. share 



of NGS by 2035, in furtherance of President Obama’s March 31, 2011 “Blueprint 



for a Secure Energy Future.” 



 



E. Interior may satisfy a CDC shortfall in achieving a goal as set forth above in the 



next period by accruing an additional amount that is not less than the shortfall, 



plus all the CDCs that are to be achieved for that next period.   



F. CDCs accrue after December 31, 2010. 



G. Interior will meet the clean energy development goals in Section III.A of this 



Appendix by accumulating CDCs, as described in Section III.H. 



H. CDCs.   



1. Interior may accrue CDCs from any of the following, in any 



combination:  
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a. Curtailments, Efficiency Improvements, and retirements at 



NGS;  



b. Qualifying Projects; and 



c. Offsets, allowances, credits, or other similar instruments that 



Interior has secured,  such that for each such instrument that 



represents a Metric Ton of CO2, Interior shall accrue 1.3 MWh 



of CDCs. 



d. RECs (as expressed in MWh) that Interior has secured, unless 



those RECs are associated with a Qualifying Project from which 



Interior accrues CDCs. 



2. To the extent necessary, Interior shall develop additional credit accrual 



protocols and mechanisms for CDCs. 



3. CDC calculation methodology for Curtailments, Efficiency 



Improvements, and retirements. 



a. Except as identified in section III.H.3 of this Appendix, Interior 



shall accrue CDCs from actual Curtailments and Efficiency 



Improvements at NGS equal to its contractually allocated 



ownership share of NGS (24.3% at this time). 



i. Interior shall accrue CDCs regardless of which NGS Unit 



is the subject of the Curtailment or Efficiency 



Improvement and regardless of the NGS Participant with 



which such Curtailments or Efficiency Improvements are 



associated. 



ii. CDCs attributable to an Efficiency Improvement shall 



initially be calculated based on engineering estimates 



provided by the vendor of the installed Efficiency 



Improvement. After the Efficiency Improvement has 



been in operation for three full calendar years, Interior 



may at its discretion commission an engineering 



performance study to determine the efficiency 



improvement actually achieved over the three-year period, 



and may adjust historic and future CDCs based on the 



study’s findings. 
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4. Except as identified in section III.H.3 of this Appendix, for any and all 



retirements at NGS, Interior shall accrue CDCs equal to a prorated 



amount of 11.5% based on a full unit retirement of its contractually 



allocated ownership share of NGS (24.3% at this time). Interior shall 



accrue CDCs regardless of which NGS Unit is the subject of the 



retirement and regardless of the NGS Participant with which such 



retirement is associated. 



5. Interior shall accrue a CDC for each reduced MWh from all 



Curtailments, retirements, and Efficiency Improvements initiated or 



caused to be initiated by Interior for such Curtailments, retirements, and 



Efficiency Improvements associated with the U.S.’s share of NGS. 



I. Continuing Efforts.  As part of the Additional Obligations of the Parties 



described in Section VII of the Agreement, Interior and any Party that elects to 



participate shall meet to share information and individual comments on any aspect 



of the implementation and administration of Interior’s Clean Energy 



Development Commitment.  



IV. Qualifying Projects 



A. For purposes of this Agreement, a Qualifying Project must meet the following  



two criteria: 



1. the project, or portions thereof, must be: 



a. undertaken, funded, authorized or sponsored, in whole or in part, 



by any federal agency party to the Joint Statement and bureaus 



thereof regardless of geographic location; or 



b. undertaken, funded, authorized or sponsored, in whole or in part, 



by any other federal agency for projects benefiting  Affected 



Tribes; or 



c. undertaken, funded, authorized or sponsored, in whole or in part, 



by Affected Tribes or CAWCD; or  



d. associated with NGS, CAP features, or KMC regardless of the 



funding, initiating, or sponsoring entity. 



2. With respect to Qualifying Project that could impact National 



Parks, qualifying projects shall include safeguards for avoiding such 



impacts, including protection of scenic views, water, wildlife, air quality, 
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dark night skies, soundscapes, and geologic resources in keeping with 



Interior principles for advancing renewable energy development in a way 



that protects our nation’s natural and cultural heritage. 



B. CRCs and CDCs may be accrued for a Qualifying Project and do not require 



any specific actions at NGS.  



C. For Qualifying Projects that produce electric energy, the amount of the CDCs 



accrued shall be equal to the MWh generated by the Qualifying Project 



multiplied by a CEC. 



D. For Qualifying Projects that produce electric energy, all CO2 calculations shall 



be “burner tip” based and shall not incorporate “life-cycle” CO2 emissions or 



losses, including but not limited to those associated with mining, drilling, 



manufacturing, processing, transportation, storage, handling, reservoir vegetation 



and other off-gassing, among other things. 



E. CAWCD will not be financially responsible for implementing any Qualifying 



Project not undertaken by CAWCD, unless it otherwise agrees in writing. 



F. The following multipliers shall be applied to CDCs that Interior accrues toward 



the Interior Clean Energy Development Commitment (These multipliers are 



not applicable to CRCs and the Interior CO2 Reduction Commitment.): 



1. 2.0  for Qualifying Projects benefitting an Affected Tribe; 



 



2. 1.5  for Qualifying Projects benefitting any other federally recognized 



Indian Tribe; and 



 



3. 1.0  for all other Qualifying Projects except as otherwise defined in 



this Appendix. 



 



G. Qualifying Projects shall include but not be limited to the following: 



1. Non-hydropower Low-emitting Energy projects (e.g., the Community 



Solar Facility, a community or large scale solar facility on Navajo 



Nation or Hopi Tribal lands, or a wind facility funded by a federal agency 



party to the Joint Statement); 



 



2. Hydropower generation efficiency improvement or up-rate projects (e.g., 



increasing generation capacity through rotor and stator improvements on 



one or more units at a dam, installing load following software at a dam, 



installing wide-head turbines at a dam); 
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3. New hydropower projects including low-head hydropower projects (e.g., 



installing low-head hydropower in a Reclamation reserved work or 



transferred work canal); 



 



4. New pumped-storage projects. The amount of the CDCs accrued shall 



take into account the full range of benefits provided by the Qualifying 



Project, including integrating renewable electrical energy into the power 



system. 



 



5. Low-emitting Energy purchase agreements or Low-emitting Energy 



spot market purchases for use by CAP (e.g., Boulder Canyon Project Act 



(Hoover Dam) power that CAWCD may buy from Western Area Power 



Administration for CAP); 



  



6. Remarketing of existing hydropower resources to benefit an Affected 



Tribe (e.g., Boulder Canyon Project remarketing in 2017, Colorado River 



Supply Project remarketing in 2024, or Parker-Davis Project remarketing 



in 2028). 



 



7. Low-emitting Energy projects initiated by any entity requiring 



agreements (interconnection or otherwise) for the shared use of 



transmission features that are wholly or partially owned/controlled by 



federal entities (e.g., Perrin Ranch Wind Farm in northern Arizona that 



utilizes NGS Transmission Lines to deliver power to market.). The 



amount of the CDCs accrued under this Section shall be based on the 



federal government’s share of ownership in the transmission assets at the 



Qualified Project’s point of interconnection, and the number of 



transmission territories between the Qualified Project and its intended 



point of sale (as indicated by number of transmission tariffs under which 



charges are assessed). 



 



8. Grants of rights-of-way or land use agreements issued that support third-



party Renewable Energy generation projects on federal lands: that is, 



where the generation project is not being undertaken, funded, or sponsored 



by the federal government (see IV.A.1.a. of this Appendix) (e.g., a grant 



of right-of-way permit issued to a company for a wind generation facility 



on Reclamation reserved or withdrawn lands). 



 



a. Up to 10% of the Interior Clean Energy Development 



Commitment shall be deemed satisfied if by December 31, 2020 



the Federal government has issued permits or granted easements 



for 350 MW of new Renewable Energy on federal land, and the 



permitted projects are in commercial operation.  Projects that have 



been permitted but have not begun commercial operation by 



December 31, 2020 shall count on a provisional basis through 



December 31, 2035. 
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b. Notwithstanding the period of time for qualification for CDCs and 



set forth in section III.F. of this Appendix, Qualifying Projects 



under this subsection shall be restricted to those projects for which 



no land use application has been filed as of the date of this 



Agreement and for which the application has been granted by 



December 31, 2020; 



 



c. Notwithstanding the type and breadth of Qualifying Projects 



otherwise established in this Appendix, the type of projects for 



grants of rights-of-way or similar land use agreements, unless they 



benefit an Affected Tribe, shall be restricted to Renewable 



Energy projects (Low-emitting Projects shall be considered if 



they benefit an Affected Tribe.); 



 



d. This subsection does not apply to projects on Reclamation 



infrastructure, whether reserved or transferred: that is, other 



subsections under IV.G shall be applied for such projects; for 



example, subsection IV.G.3, shall apply for a third-party low-head 



hydropower project in a Reclamation canal. 



 



9. Energy efficiency projects to reduce the electrical demand of the CAP. 



Energy efficiency projects shall accrue 2 CDCs per MWh saved. 



 



a. The amount of the CDCs accrued under this section shall be 



calculated based on reduced electrical demand from existing 



conditions at the time of the signing this Agreement. 



 



b. To quantify the CDCs accrued under this Section, Interior will 



consult with an independent evaluator with expertise in energy 



efficiency measurement and verification protocols. 



 



10. Efficient building projects, including new construction, rehabilitations, 



retrofits, and replacements (e.g., Leadership in Energy and Environmental 



Design certification for new or existing federal buildings).  Energy 



efficiency projects shall accrue 2 CDCs per MWh saved. To quantify the 



CDCs accrued under this Section, Interior will consult with an 



independent evaluator with expertise in energy efficiency measurement 



and verification protocols. 



 



11. Other projects that sequester or avoid the creation of CO2and satisfy the 



criteria to qualify as an Offset, including but not limited to those related to 



agricultural, coal mine, landfill, oil field, gas field, or organic waste 



methane capture; forestry; fuel switching.   
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12. To quantify the CRCs accrued under this Section, Interior may consult 



with an independent evaluator with expertise in carbon accounting for 



such projects as needed. 



 



V. General Provisions  



 



A. CRCs and CDCs may be accrued for the same action without diminishment of 



each other. 



B. Reclamation shall coordinate with the other federal agencies party to the Joint 



Statement and bureaus thereof to coordinate the administration and disposition of 



non-Reclamation Qualifying Project CRCs and CDCs. 



C. Interior, acting through Reclamation, shall have the sole authority to approve 



the creation and accrual of CRCs and CDCs for the purposes of this Agreement.  



D. Nothing in this Appendix shall be construed as limiting the authority of any 



program outside this Appendix to determine crediting eligibility under the rules 



of that program.   



E. Nothing herein affects Interior’s obligations to comply with any current or future 



federal policy, regulation, law, or judicial ruling.   



F. If a future federal policy, regulation, law, or judicial ruling affecting the Interior 



CO2 Reduction Commitment or the Interior Clean Energy Development 



Commitment becomes applicable, the Parties will meet and confer regarding 



how to proceed.  



G. Interior shall not be liable for any failure to satisfy the Interior CO2 Reduction 



Commitment or the Interior Clean Energy Development Commitment 



described in this Appendix. 



H. Interior shall issue annual reports on its progress towards the Interior CO2 



Reduction Commitment and the Interior Clean Energy Development 



Commitment.  Each annual report shall detail the source and disposition of 



CRCs and CDCs, the difference between the total amount of CRCs and CDCs 



applied and the applicable goal for the reporting year, the number of CRCs and 



CDCs accrued but not yet used for compliance, explanations for any shortfalls, 



and plans by which subsequent goals will be achieved. To the extent possible, 



plans for achieving subsequent goals will specify projects for which CRCs and 



CDCs are anticipated. 
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APPENDIX E 



NREL Phase 2 Study Draft Scope Elements 
 



Joint Statement Goals* 



Interior, EPA, and the DOE will work together to support Arizona and tribal stakeholders’ 



(“Stakeholders”) interests in aligning energy infrastructure investments made by the federal and 



private owners of the NGS (such as upgrades that may be needed for NGS to comply with Clean 



Air Act emission requirements) with long term goals of producing (A) clean, affordable and 



reliable power, (B) affordable and sustainable water supplies, and (C) sustainable economic 



development, while (D) minimizing negative impacts on those who currently obtain significant 



benefits from NGS, including tribal nations. These goals will inform federal decisions moving 



forward.  



Joint Statement Goal Actions* 



1.  Create a long-term Interior-EPA-DOE NGS Working Group 



2.  Work with Stakeholders to develop a NGS roadmap 



3.  Complete the NREL Phase 2 Study 



4.  Support short term investments that align with long term Low-emitting Energy goals 



* Slightly paraphrased, see Joint Federal Agency Statement on NGS for exact wording 



.  
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Implementation Time Horizon* 



Implementation Time Horizon 



Near-Term Short-Term Mid-Term Long-Term 



2013 ~2019 ~2027 ~2044  



** “Implementation Time Horizon”, which are approximate timeframes, should be differentiated 



from “Milestones” as the former is intended to communicate the approximate timeframe an 



initiative or project is implemented on the ground, while the latter is intended to communicate 



the steps necessary to produce the identified deliverable(s). 
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2a.1 – Central Arizona Project Tribal Water Users Impacts and Options 



Activity Definition  



Identify options that could (1) mitigate adverse impacts from increased CAP water rates 



resulting from NGS plant operations post-2019 agreements, environmental compliance and 



controls, including BART, and other financial conditions; and (2) mitigate adverse impacts to 



the Development Fund  and associated funding necessary to provide Arizona tribes the various 



benefits authorized under AWSA. 



o Hypothetical Example:  Subject to appropriate Congressional authorizations, 



construct a renewable power generating or hybrid renewable/conventional power 



generating facility on Indian lands closer to load centers that could produce a 



revenue stream that would be dedicated to reducing the costs related to tribal 



water supplies or supply a revenue stream to the Development Fund to offset 



reduced revenues from the reduced sale of excess NGS power supplies.  



Assumptions/Constraints/Notations  



– Options do not necessarily need to off-set NGS power production. 



o The above hypothetical example could either provide a source of power for the 



CAP pumping needs to offset NGS power or all the power could be sold to 



provide a revenue stream and NGS would continue to supply all power needs of 



the CAP project. 



– Options may be revenue generating. 



o If, in the above hypothetical example, power is marketed solely to provide a 



revenue stream, that revenue stream could be used to either buy down the cost of 



water for Tribes or provide a revenue stream to the Development Fund.   



– Options should have an energy nexus (other non-energy revenue generating initiatives 



may be explored under a complementary initiative) and may be inclusive of power 



generation or some degree of energy intensity reduction initiatives. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis,” i.e., they would be potentially viable under any foreseeable BART outcome. 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Potential Non-Federal Participants 



o Affected CAP Tribes  



o CAWCD 



o Arizona Department of Water Resources (ADWR) 



o Governor of Arizona 



– Federal agencies’ participation may be limited to those that have applicable authority, 



programs or interests. 
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– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potential use of “programmatic” resources or existing authorized 



projects/studies to evaluate power-/water-related options that would produce economic 



benefits as an off-set to the NGS benefits currently supporting the tribes. 



– Some elements of the Development Fund may be able to provide funding to implement 



this scope element or a subsequent project. 



o Because this could be considered an implementation action necessary under 



AWSA, it may be possible to utilize funding that currently exists in the 



Development Fund to conduct this study and, pending its relationship to the 



fund, implement the project. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native 



American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide 



funding to implement this scope element or a subsequent project. 



Implementation Time Horizon 



– Short-Term to Mid-Term 



Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget – September/October 2013 



– Share draft scope/schedule with non-federal participants requesting participation in the 



process –October 2013 



– Share draft scope/schedule with CAWCD, Affected CAP Tribes and ADWR water 



users not requesting participation in the process – October 2013  



– Develop complete scope, schedule and budget –November 2013 



– Identify funding source and complete cost-share agreement(s) –October 2013 



– Draft Report of Finding – July 2014 



Final Report of Findings – September 2014 
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Joint Statement Goal/Goal Action Nexus 



1. Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) sustainable economic development 



(D) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3. Complete the NREL Phase 2 Study 



4. Support short term investments that align with long term Low-emitting Energy goals 
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2a.2 – Central Arizona Project Non-Indian Agriculture Water Users Impacts and Options 



Activity Definition 



 



Identify options that could (1) mitigate adverse impacts from increased CAP water rates 



resulting from NGS plant operations post-2019 agreements, environmental compliance and 



controls, including BART, and other financial conditions. The CAP agricultural users voluntarily 



relinquished their long term contracts for CAP water as authorized under the AWSA in return for 



interim use of CAP excess water at energy-only prices. Explore options that, in addition to 



reducing CAP water costs for Tribes, also reduce energy rates for Non-Indian Agricultural (NIA) 



to allow them to continue to utilize CAP excess water supplies, to the extent such water is 



available, through 2030 or beyond.  



 



Assumptions/Constraints/Notations  



– Options do not necessarily need to offset NGS power production. 



– Options should have an energy nexus and may include power generation or some degree 



of energy intensity reduction initiatives. 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis,” i.e., they would be potentially viable under any foreseeable BART outcome. 



– Potential Non-Federal Participants 



o NIA Water Users 



o CAWCD 



o Arizona Department of Water Resources (ADWR) 



o Governor of Arizona 



– Federal agencies’ participation may be limited to those that have applicable authority, 



programs or interests. 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potential use of “programmatic” resources or existing authorized 



projects/studies to evaluate power-/water-related options that would produce economic 



benefits as an offset to the NGS benefits currently supporting NIA Water Users. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, or Rural Water Supply Act - Public Law 109-451 may be able 



to provide funding to implement this scope element or a subsequent project. 



Implementation Time Horizon 



– Short-Term to Mid-Term 
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Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget – September/October 2013 



– Share draft scope/schedule with non-federal participants requesting participation in the 



process – October 2013 



– Share draft scope/schedule with CAWCD, NIA and ADWR water users not requesting 



participation in the process – October 2013  



– Develop complete scope, schedule and budget – November 2013 



– Identify funding source and complete cost-share agreement(s) – October 2013 



– Draft Report of Finding – July 2014 



Final Report of Findings –September 2014 



Joint Statement Goal/Goal Action Nexus 



1.  Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3. Complete the NREL Phase 2 Study 



4.  Support short term investments that align with long term Low-emitting Energy goals 
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2b.1 – Navajo Nation Options 



 



Activity Definition 



– Identify and evaluate options, including benefits and costs, which could optimize revenue 



for Navajo Nation Indian Trust Assets (ITA) economics that may be adversely impacted 



when NGS reduces or ceases plant operations, including but not limited to, power options 



to NGS (as currently operated) and options that can de-couple NGS from ITAs. 



– Identify mitigation for potential economic impacts to the tribes should NGS alternatives 



reduce those benefits now or in the future. 



o Hypothetical Example:  Subject to appropriate Congressional authorizations, 



construct a renewable power generating or hybrid renewable/conventional 



(including clean coal technology) power generating facility on Navajo Nation 



lands that could produce a revenue stream. 



Assumptions/Constraints/Notations  



– Analysis must identify recommendations based upon net benefits.  



– Options would be limited to “projects” implemented on Navajo Nation lands or on off-



reservation projects in which the tribes have an interest, such as the Big Boquillas Wind 



Project. 



– Options should have an energy nexus (other non-energy revenue generating initiatives 



may be explored under a complementary initiative) and may be inclusive of power 



generation or some degree of energy intensity reduction initiatives. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis,” i.e., they would be potentially viable under any foreseeable BART outcome. 



– If approved by the Navajo Nation, tribal revenues from the plant lease and coal supply 



royalties could potentially be included in cost-sharing of capital and other costs of 



options. 



– Potential Non-Federal Participants 



o Navajo Nation 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potentially use “programmatic” resources or existing authorized 



projects/studies to evaluate power-related options that would produce economic benefits 



as an off-set to the NGS benefits currently supporting the tribes that would cease. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native 



American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide 



funding to implement this scope element or a subsequent project. 
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– NREL may provide technical assistance to provide specific analysis of a discreet scope 



task or element as requested.  



Implementation Time Horizon 



– Short-Term to Mid-Term 



Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget – September/October 2013 



– Share draft, scope, schedule and budget with Navajo Nation –October 2013 



– Develop complete scope, schedule and budget and associated agreements –November 



2013 



– Identify funding and technical resources needed to complete the scope –October 2013 



– Draft Report of Finding –July 2014 



Final Report of Findings –September 2014 



Joint Statement Goal/Goal Action Nexus 



1. Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) sustainable economic development 



(D) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3.   Complete the NREL Phase 2 Study 



4. Support short term investments that align with long term Low-emitting Energy 
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2b.2 –Hopi Tribe Options 



 



Activity Definition 



– Identify and evaluate options, including benefits and costs, which could optimize revenue 



for Hopi Tribal Indian Trust Assets (ITA) economics that may be adversely impacted 



when NGS reduces or ceases plant operations, including but not limited to, power options 



to NGS (as currently operated) and options that can de-couple NGS from ITAs. 



– Identify mitigation for potential economic impacts to the tribes should NGS alternatives 



reduce those benefits now or in the future. 



o Hypothetical Example:  Subject to appropriate Congressional authorizations, 



construct a renewable power generating or hybrid renewable/conventional 



(including clean coal technology) power generating facility on Tribal lands that 



could produce a revenue stream. 



Assumptions/Constraints/Notations  



– Analysis must identify recommendations based upon net benefits.  



– Options would be limited to “projects” implemented on Hopi Tribe lands, or on off-



reservation projects in which the tribes have an interest, such as the Big Boquillas Wind 



Project. 



– Options should have an energy nexus (other non-energy revenue generating initiatives 



may be explored under a complementary initiative) and may be inclusive of power 



generation or some degree of energy intensity reduction initiatives. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis”, i.e., they would be potentially viable under any foreseeable BART outcome. 



– If approved by the Hopi Tribe, tribal revenues from coal supply royalties could 



potentially be included in cost-sharing of capital and other costs of options. 



– Potential Non-Federal Participants 



o Hopi Tribe 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potentially use “programmatic” resources or existing authorized 



projects/studies to evaluate power-related options that would produce economic benefits 



as an off-set to the NGS benefits currently supporting the tribes that would cease. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native 



American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide 



funding to implement this scope element or a subsequent project. 



– NREL may provide technical assistance to provide specific analysis of a discreet scope 



task or element as requested.  
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Implementation Time Horizon 



– Short-Term to Mid-Term 



Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget –September/October 2013 



– Share draft, scope, schedule and budget with Hopi Tribe –October 2013 



– Develop complete scope, schedule and budget and associated agreements –November 



2013 



– Identify funding and technical resources needed to complete the scope –October 2013 



– Draft Report of Finding –July 2014 



Final Report of Findings –September 2014 



Joint Statement Goal/Goal Action Nexus 



1. Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) sustainable economic development 



(D) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3.  Complete the NREL Phase 2 Study 



4.  Support short term investments that align with long term Low-emitting Energy  
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2c – Roadmap for Post-Lease Energy Options to Replace NGS (Federal Share) 



 



Activity Definition 



– Develop conceptual options at an appraisal level to address the multiple “federal 



interests” that are currently supported by NGS after the plant’s closure.  The plan must 



include potential transitions to those options that mitigate negative impacts to the “federal 



interests.” 



o Hypothetical Example: Develop a traditional/renewable energy option or suite of 



options to replace NGS at the end of the Lease as amended by the Lease 



Amendment. 



Assumptions/Constraints/Notations  



– This scope element will integrate the results defined in other NREL Phase 2 Study scope 



elements to the fullest extent practicable. 



– NREL Phase 1 supplement “Navajo Generating Station and Clean-Energy Alternatives: 



Options for Renewables” would be cited as a reference and perhaps springboard.  



– Benefits to non-Federal NGS utility owners/participants will be addressed by each utility 



in the context of its own integrated resource planning activities, and will not be 



considered under NREL Phase 2 Study. 



– Final scope for this element would take into account scoping details and identified 



alternatives defined in the NGS-KMC EIS. 



– Potential Non-Federal Participants 



o Affected Tribes  



o Non-Governmental Organizations (NGO) 



o NIA Water Users 



o CAWCD 



o ADWR 



o SRP 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potential use of “programmatic” resources or existing authorized 



projects/studies to evaluate power-/water-related options. 



– Development Fund may be able to provide funding to implement this scope element or a 



subsequent project. 



o Because this could be considered an implementation action necessary under 



AWSA, it may be possible to utilize funding that currently exists in the 



Development Fund to conduct this study and pending its relationship to the fund, 



project implementation. 



– Other stakeholders/partners could provide funding. 
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Implementation Time Horizon 



– Mid-Term to Long-Term 



Deliverable(s) 



– Peer Reviewed Report 



Milestones 



– Identify subgroup members who will participate in this scope element –August 2013 



– Notify Tribes requesting formal consultation - September 2013 



– Conduct scoping meetings with specified stakeholders –October 2013 



– Develop scope, schedule and budget –November 2013 



– Conduct planning process/report development – Early 2014 



– Complete final plan/report – Late 2014/Early 2015. 



Joint Statement Goal/Goal Action Nexus 



1.  Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



2.  Work with Stakeholders to develop a NGS roadmap 



3. Complete the NREL Phase 2 Study 
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EO Sr11



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX



75 Hawthorne Street
San Francisco, CA 94105-3901



SEP 062013



Mr. Kurt Altman
Goldwater Institute
500 East Coronado Road
Phoenix, Arizona 85004



Re: Freedom of Information Act Request: EPA-R9-20 13-008006



Dear Mr. Altman:



This letter is in response to your Freedom of Information Act request regarding documents and records
related to the Navajo Generating Station, specifically, relating to the Joint Federal Agency Working
Group, the Salt River Project Stakeholder Group, the Central Arizona Project Technical Work Group,
and any consideration or proposal to replace, repower, or fuel switch at the Navajo Generating Station.



We are providing, by electronic mail, Part 1 of the documents that are responsive to your request and are
not otherwise exempt. EPA Region 9 has coordinated our document and record search with the Office
of Air and Radiation, Office of Air Quality Planning and Standards, and the Office of General Counsel.
Due to an unforeseen medical emergency, an individual at the Office of Air and Radiation, who is
reviewing documents related to this request, was temporarily unavailable and therefore unable to
complete her review of several documents. We are providing you with documents that are responsive to
your request that have already been reviewed, and intend to provide to you the remaining documents as
soon as they are available.



In addition, one individual at the Office of General Counsel was unavailable to conduct a document and
record search due to extended medical leave. We expect that any records from this individual would be
duplicative of documents and records produced from the search of the files of other individuals.
However, when this individual returns from medical leave, we will ensure that she conducts a search of
her documents and records for your FOLk request. We will provide you with any responsive documents
or records that were not already provided to you.



We have not included on the CD and are unable to provide you with the documents, or portions of
documents, which have been determined to be exempt from mandatory disclosure by virtue of 5 U.S.C.
552(b) (Exemptions 2 and 5). An itemized list of withheld material, along with the basis for
withholding, is also provided by electronic mail.



You may appeal this partial denial to the National Freedom of Information Officer, U.S. EPA, FOLk and
Privacy Branch, 1200 Pennsylvania Avenue, N.W. (2822T), Washington, DC 20460 (U.S. Postal
Service Only), FAX: (202) 566-2147, E-mail: hq.foiaepa.gov. Only items mailed through the United
States Postal Service may be delivered to 1200 Pennsylvania Avenue, NW. If you are submitting your
appeal via hand delivery, courier service or overnight delivery, you must address your correspondence to
1301 Constitution Avenue, N.W., Room 6416J, Washington, DC 20004. Your appeal must be made in



Printed on Recv led Paper











writing, and it must be submitted no later than 30 calendar days from the date of this letter. The Agency
will not consider appeals received after the 30 calendar day limit. The appeal may include as much or as
little related information as you wish, as long as it clearly identifies the determination being appealed
(including the assigned FOLk request number: EPA-R9-2013-008006). For quickest possible handling,
the appeal letter and its envelope should be marked “Freedom of Information Act Appeal.”



Please contact Ann Lyons at (415) 972-3883, should you have any questions concerning this matter.



Sincerely,



Deborah Jordan
Director, Air Division



Enclosures: Part 1 of released documents and Index of Documents Withheld
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THE NAVAJO NATION SHEaY



August 28, 2013



Mr. Jared Blumenfeld
Region 9 Administrator
United States Environmental Protection Agency
75 Hawthorne Street
San Francisco, California 94105



RE: Requesting U.S. EPA to Conduct an Improved 5-Factor Analysis for Best Available
Retrofit Technology for Navajo Generating Station Using Significant New
Information



Mr. Blumenfeld:



On behalf of the Navajo Nation (the “Nation”), I am writing to you concerning the U.S.
Environmental Protection Agency’s (“EPA”) Best Available Retrofit Technology (“BART”)
proposed rulemaking for the Navajo Generating Station (“NGS”). I am calling for EPA to
Lindertake a review of new information relevant to the proposed rulemaking. particularly (1)
information concerning the economic impacts of the rule on the Navajo Nation. as described in a
recent study conducted by the L. William Seidman Research Institute at the W.P. Carey School
of Business at Arizona State University (“ASU Report”); and (2) the recently enacted
amendments to the lease between the Navajo Nation and th owners of NGS. I signed these
amendments into law on July 30, 2013. I hereby request that EPA conduct a more thorough 5—
Factor Analysis for BART for NGS using this new information, which the Navajo Nation
believes to he of central relevance to the rulemaking and which should therefore be placed in the
rulemaking docket. See CAA § 307(4)(B)(i).



I also ask that the EPA consider re-opening the comment period to allow time for EPA to
review the new information and incorporate it into the 5-Factor Analysis required by EPA’s
BART regulations, and to allow the pLiblic time to review and comment on the new information.
Alternatively, EPA may wish to reconsider and re-propose the BART Federal Implementation
Plan (“FIP”) for NGS .See CAA § 307(7)(B).’



Pursuant to the federal trust responsibility, EPA must recognize that it is “standing in the
shoes of the Navajo Nation in making this BART determination, which calls for a clear
reflection of Navajo Nation’s interests in the final outcome. See Central Ari:onci Water
Conseri’ation District i’. USEPA. 990 F.2d 1531, 1541(9th Cir. 1993).



See also 40 CFR § 124.14(a). (h) (describing re-opening ui the comment period and actions the Regional
Administrator may take in CAA permit proceedings i[ new iniormation appears to raise substantial new questions).
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Economic Impacts to the Navajo Nation Will Be Substantial as a Result of EPA’s
proposed BART rule for NGS.



There al-c already serious detrimental impacts to the Nation’s economy as a resLilt of
EPA’s proposed rule for BART for the Four Corners Power Plant (“FCPP”). There will he more
detrimental impacts as a result of EPA’s proposed rule for NGS, which recommends Selective
Catalytic Reduction technology (“SCRs” by 2018.



The likelihood that three units at the FCPP will close due to EPA’s proposed BART rule
for the plant has caused the current fuel supplier to get oLit of its coal supply agreement with
Arizona PLiblic Service Co. Now the Navajo Nation is using its own financial and legal resources
to create an entity to take over the coal mine in order to keep FCPP operating. so that the Nation
may benefit from the 25-year lease extension for the plant that was approved in 2011.



If the lease extension for NGS is approved by the U. S. Department of the Interior
(“DCI”) and NGS operates at full capacity until 2044, the revenues the Nation will derive will he
substantial. The total expected economic benefits amount to S 1.02 billion dollars (in 2013
dollars) in direct payments to the Navajo Nation. If the proposed rule causes the premature
retirement of one unit, the Navajo Nation stands to lose an estimated $295,421,819 (in 2013
dollars) between 2013 and 2044.



The Nation has articulated numerous times the dire economic consequences that it
anticipates would occur should NGS face shutdown or progressive retirement of its units due to
the proposed BART rule for NGS. The Nation’s reliance on the revenue derived from operations
at NGS has been expressed to the EPA on numerous occasions, and the history of the Nation’s
dependence on coal has also been communicated. With the lease amendments in your hands you
can see for yourself what is at stake in terms of future economic benefits. You also need to
consider these potential benefits in light of the federal Sequestration currently underway. We
expect federal budgets to be drastically reduced over the next ten years, and it is imperative that
we do everything possible to retain and generate our own revenue rather than relying on
dwindling federal appropriations.



The recent 2013 ASU Report on Economic Impacts to the Navajo Nation2 provides new
information that further highlights the significance of NGS to the Nation. According to the ASU
Report, NGS and Kayenta Mine will contribute close to $13 billion to the Navajo economy and
support nearly 75,000 jobs from 2020 through 2044, without taking into account the proposed
BART requirements. The ASU Report supports the Nation’s position that NGS is among the
largest employers within the Nation, and that cumulative revenues from both power plants and
mines on the Navajo Nation are considerable. The report finds that the cumulative revenues
totaled approximately $93.9 million in 2005-2006, accounting for about 55% of the Nation’s
General Funds budget of $172 million for that period.3



2 Dr. Anthony Evans. ci at. Nnajo Generating Station & Kavenia illim’, An Eronomic Iiiipart Aiia1vsistr the
Naralo Nation. 20/i (W.P. Cares’ School of Business. Arizona State Universit . April 9. 2013).



2009—2010 Comprehensive Economic Development Stratecy of the Navajo Nation ( “CEDS” ). available at
hilp://www.navajohusiness.com/piII1CEDS/CED_NN_FinalOO..j 0.pdl.
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Because the economic impacts to the Nation will be so substantial, the Nation would like
to see a longer timeframe for compliance to lessen the economic impacts to the Nation and to
provide time to analyze and plan for strategies to replace the loss in revenue that the Nation
anticipates will occur due to installation of SCRs at NGS. Some of the strategies the Nation
needs to pursue may not become evident until other evaluations have been completed, in
particular the Phase 2 NREL Study, a portion of which is intended to evaluate the power
generation alternatives named in the Phase 1 study that has already been conducted.



A Thorough 5-Factor Analysis is Needed, Using Information From the 2013 ASU
Report and Other Important New and Relevant Information.



Although the importance of NGS to the Nation is widely acknowledged, the complex
aspects of that relationship, including the impacts of NGS on the Nation and its resources, have
not been adequately evaluated by EPA. I am reiterating my concerns related to EPA’s lack of
diligence in undertaking adequate analyses in contemplating and issuing the proposed BART FIP
for NGS. A thorough 5-Factor analysis is needed, using new information from the recently
completed ASU Report on economic impacts to the Navajo Nation, and by examining other
sources containing pertinent information that will assist the EPA in conducting an adequate 5-
Factor analysis.



There is no other tribe in North America that relies so heavily on revenue derived from
the operations of a power plant, nor is there another coal-fired power plant in North America that
is owned in such substantial part by the federal government. In addition, the federal
government’s trust responsibilities to the impacted Arizona tribes, especially in the context of the
2004 Arizona Water Settlements Act and other potential water rights settlements, are intricately
related to the proposed BART rule. and these water rights settlements have potential and



significant economic impacts in Arizona. These and other factors related to energy and non-air
quality impacts were not adequately evaluated in the BART analysis performed by EPA.



The 2013 ASU Report includes new information on the economic effects that are
exclusive to the Navajo Nation. The earlier Harvey Economics study, in contrast, did not focus
exclusively on the Nation but examined broad economic impacts in the state of Arizona
correlated to BART control options and assumed that BART would not lead to closure of NGS.



Promulgation of the proposed BART rule for NGS will have serious implications for the
Navajo Nation, as the 2013 ASU Report attests. Therefore, I am asking the EPA to conduct an
adequate 5-Factor Analysis pursuant to the BART Guidelines and to fulfill EPAs trust
responsibility to the Navajo Nation, an Indian tribe that stands to incur substantial direct effects
from the proposed BART rule.



I am making this request even though the Nation has signed on to the Technical Work
Group agreement (“TWG agreement”) for NGS. The TWG agreement is a supplemental
proposal by the participants of the stakeholder work group and offers a “Better than BART”
alternative for achieving greater emission reductions while taking into account the future
economic and environmental considerations of the region. Although the Nation has signed the
TWG agreement. the Nation did so in light of the even more dire economic impacts of other
proposals. Regardless of the Nation’s signature on the TWG agreement. the previous concerns of
the Nation remain, and the Nation’s signature on the TWG agreement does not imply agreement
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that EPA’s 5-Factor Analysis is thorough and complete. In fact, the TWG agreement was crafted
to expressly allow for the Navajo Nation to continue communicating with EPA about the
proposed rule, including our assertion that the current 5-Factor Analysis is flawed.



Furthermore, the recent NGS lease amendments contain language related to the option for
the Nation to acquire an ownership interest in NGS. Although this is a potential scenario for the
Nation to explore, the timelines in the TWG agreement do not provide the Nation with enough
time to fully explore acquisition of the necessary resources to pursue this ownership option.



Lack of relevant and available information has prevented EPA from conducting an
adequate 5-Factor Analysis, particularly as related to non-air quality impacts. The new
information I have referenced in this letter should be considered and used by EPA to refine its 5-
Factor analysis; this new information should not be disregarded. It would be negligent for EPA
to conclude that an adequate 5-Factor analysis was conducted, given that the information now
available did not exist during the earlier stages of the proposed rulemaking. This new
infonnation is critical in understanding the extensive impacts of NGS on the Nation, together
with the impacts of air regulations, particularly the non-air quality impacts of those regulations.



The Navajo Nation considered transmitting a preliminary final draft of the NOS Lease
Amendments to EPA in December 2012. Navajo Nation Department of Justice requested and
received guidance on conveying Confidential Business Information from EPA. But because the
proposed lease amendments had not been introduced to the Navajo Nation Council and had not
been proposed as new legislation, the Nation decided to wait until the Lease Amendments
became a public document before releasing them to EPA.



Mother factor EPA did not consider when conducting its analyses and making its BART
proposal is economic mobility in the context of the Navajo economy. Economic mobility in
relationship to the revenue derived from NGS and the jobs that provide income to Navajo
families has not been assessed. From the ASU Report, certain information is understood related
to the economic significance of NGS to the Nation and Arizona. The Equality ofOpportunity
Project,4published in July 2013, contained findings about economic mobility. The study stated
that “near some of Arizona’s Indian reservations, a child born into poverty has just a 4.8 percent
chance of rising to the top, the lowest rate in the Southwest”5Moreover, the Harvard and
University of California, Berkeley scholars who published the report found that the lowest levels
of upward mobility were located in areas where a smaller middle class existed. On the Navajo
Nation the existence of a middle class is tenuous at best. Facilities like NGS help to sustain a
middle class and elevate Navajo people from poverty.



Information regarding economic mobility on the Navajo Nation is important in assessing
non-air quality impacts, particularly since the Navajo Nation is currently far from being a land of
opportunity. The adverse economic ramifications expected as a result of BART for NGS will
further diminish the economic gains the Nation has achieved through its coal-based economy.



4Rxij Chetty. ci at Summary ofProject Findhigs, JuLy 2013, The Equality ofOppommity Project, available at
hupi!www.cqualiiy-of-opponunity.orgl
5ionathan Reid. Study: Astonans’ chances qfclimbing the econonic ladder are gutted. CR0NKrrE NEVs. August
14. 2013. available at htcp:llcronkiccaewsonline.com!2013!08!scudy-arizonans chances-of-climbing-the-economic-
ladder-are-mixed!.
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Moreover, the existing poverty on the Navajo Nation will he perpetuated further and the middle
class on Navajo will he threatened.



Navajo Nation Involvement in the Technical Work Group and the Work Group
Agreement



The Nation, alongside other stakeholders, contributed fully and meaningfully in the
Technical Work Group meetings to discuss and identify emission alternative options for the
NGS. Representatives for the Nation were confronted with many challenges in contemplating the
best options for the Navajo Nation from among the various proposals discussed during the TWG
meetings. In the end, the Nation signed the TWG agreement because the Nation believed the
agreement presented the best alternatives of various other options, all of which could have
detrimental impacts on the Nation, particularly in terms of the Nation’s economy.



Endorsing the TWO agreement was therefore a difficult decision for the Navajo Nation to
make. The most troubling aspects of the agreement for the Nation relate to the proposed closure
of one 750 MW unit at NGS and the implementation of SCR on the remaining units if the Los
Angeles Department of Water and Power (LADWP”) and Nevada (NV”) Energy relinquish
their ownership shares in NGS by 2019. and if the Nation elects not to exercise the option of
purchasing a portion of the NGS ownership shares. The Nation anticipates harsh consequences
from the closure of one unit. These consequences will reverberate over time and the effects
experienced locally on the Navajo Nation will extend regionally. Between now and 2044,
$295,421,819 (in 2013 dollars) is expected in loss of revenues to the Nation from the closure of
one unit at NGS. In addition, despite having signed the TWG agreement, the Nation believes
that Low NOx burners and Separated Over-Fire Air should be BART for NGS.



In order to explore its option to acquire an ownership share in NGS, the Nation will need
to develop acquisition strategies, identify sLifficient financial resources, and obtain tribal
legislative support to exercise that option. Depending upon the outcome of the variables at hand.
the Nation could lose the purchase opportunity, which would seal the loss of one unit.



The calculus involved is not simple and will involve reliance on the Nation’s resources
for the ability to finance an ownership share in NGS during this time of weakened economies.
For the Nation, the weakened national economy is compounded by declining revenues on the
Navajo Nation, particularly resulting from the closure of three units at Four Corners Power Plant
(“FCPP’) and the impending shutdown of a unit at NGS, depending on the final BART rule for
NGS. Requiring Low NOx burners and Separated Over-Fire Air as BART rather than SCRs
would tip the scales somewhat to allow NGS to remain in operation in the future. It is the
Nation’s position in any event that these technologies represent BART.



Encouraging aspects of the TWG agreement include the commitments by stakeholders,
particularly DOT, to mitigate the effects of the BART rule and to consider the diverse interests in
the region, including those of the Nation and other stakeholder tribes.
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July 18, 2013 NGS Lease Extension with Amendments Contains Language Related to
Navajo Nation Ownership of the Navajo Project Share of Los Angeles Department of
Water and Power



The Navajo Nation and the operator and owners of NGS have negotiated an extension of the
NGS lease for an additional 25 years throLigh 2044, and the proposed lease extension was
enacted by the Nation on July 30, 2013. The NGS owners are currently reviewing the
amendments included in the final Navajo Nation Council vote. Thereafter. DOl will determine
whether to grant final approval of the lease extension and amendments.



Some of the lease amendments contain language related to the Nation’s option (the “Navajo
Nation Purchase Option”) to obtain an ownership portion of up to 170 MWs in NGS (the
“Navajo Project”). The Nation’s potential share is described as the LADWP portion acquired by
Salt River Project (“SRP”) or any other current Lessee (the “Navajo Nation Interest”).6 The
Nation may pursue the purchase option if LADWP’s ownership interest in NGS is sold or
purchased prior to December 23, 2019, and if the cLirrent Lessees consent. The Nation’s potential
ownership is described in the lease amendments as occurring in two phases, beginning as a
“virtual ownership”7in the first phase, and leading to “direct ownership’5in the second phase.



The timelines in the lease are not specifically associated with the intricate processes
necessary to culminate in the Nation’s ownership, nor do the lease extension or the amendments
contemplate BART for NGS, installation of mercury controls, or other future rulemakings that
could further affect the Nation’s reliance on the revenue derived from NGS or the continued
viability and operation of NGS in the face of future environmental rulemaking. The references in
the lease related to ownership by the Nation are aspirational and presuppose that the Nation has,
or will have, all the necessary resources to acquire an ownership interest in NGS. As noted
above, there will be serious investment challenges for the Nation to acquire an ownership share
in NGS at a time when its own revenue has begun to rapidly decline, which will be intensified by
the retirement of three units at the FCPP from which considerable revenue has also been derived,
and by the timing of the necessary environmental actions for expiring federal permits and
operational aspects of NGS that were previously undocumented (e.g., Environmental Impact
Statement and permitting related to rights-of-way).



The NGS lease extension and amendments are therefore new information that should he rised
by EPA to further assess the non-air quality impacts in finalizing BART for NGS.



‘ NGS Lease Amendment I as approved by Navajo Nation Council (NNC). July I t. 2013 (Legislation #0177—13)
The “virtual ownership agreement in the first phase will “provide an ownership-like cost/benefit structure. In this



phase. the Navajo Nation shall paY its share ol’ the total Navajo Project costs that serve as the basis or charges to
other participants and would receive the applicable l’.lWs of capacity it will be purchasing or its respective
pcrcentae of output during unil curtailments or outages. (NGS Lease Amendment 1. page 27. as approved h
NNC 7/lS/2013.



“Direct ownership entails sLibjectiflO purchased interests to the same Na ajo Project agreements’ requirements.
and proides that the Nation shall assume all righis and responsibilities of Navajo Project ownership ( NGS Lease
Amendment I as approved 1w NNC 7/I H12() I 3.
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Flexibility is Called for in the Compliance Timeframe to Install SCR beyond 2026
and to Meeting the 0.055 Ib/Mi\IBTU Emission Limit.



A longer timeframe for compliance would allow the Nation to plan for and conduct
evaluations with goals related to long-term and sustainable economic development goals,
including developing strategies to incorporate electric generation alternatives. An extension of
the tirneirame also would assist in ensuring that a permit limit is achievable on a continuous
basis and would allow the Nation to continue to receive revenue from the operations of NGS for
a predictable period.



The Nation supports a NO\ emission rate of 0.08 lhs/MMBtu as a permit limit if SCR will he
required as BART for NGS. EPA did not adequately consider the cost of compliance for NGS to
achieve the permit limit of 0.055 lbs/MMBtu. The EPA needs to conduct a more thorough 5-
Factor Analysis for Cost of Compliance to understand that the stringent emission limit of 0.055
lhs/MMBtu could force NGS to shutdown one or more emission units.



Region 9 has repeatedly told us that BART determinations are facility-specific and they
avoid considering non-facility impacts across our reservation region. EPA recognizes in the
proposed NGS BART rule that it has flexibility to alter various statutory deadlines, as it did in
the Tribal Authority Rule, and it should exercise this flexibility to consider other factors such as
cumulative impacts to NGS from earlier and on-going BART determinations for FCPP and San
Juan Generating Station (SJGS). FCPP is still ongoing, but they completed SO2 reductions in
2005. SJGS is still ongoing, but under a Consent Agreement in 2005 they completed earlier
emissions reductions. The Mohave Generating Station closed in 2005 and so no longer emits
pollution into the 11 Class I areas that NGS impacts.



I ask for your willingness to consider my requests. I also ask that EPA continue offering
flexibility and discretion in these regulatory actions, particularly considering their impending
impacts on the Navajo Nation. Many current EPA actions and ituie rulemakings will have the
potential to negatively affect the Navajo Nation and other tribes, both directly and indirectly, and
EPA must meet its consultation obligations to the Navajo Nation by analyzing the array of non-
air quality impacts to the Nation before finalizing the BART rule for NGS.9



I appreciate your consideration of this important matter and look forward to discussing these
topics with you further. If you have any questions, I have designated Mr. Stephen B. Etsitty, as
the primary contact. Mr. Etsitty can be reached at 928-871-7692.



E.O. 13175. h5 Fed. Ree. 6724g. (Nov. . 200() (:see USEPA PoIic on Consultation and Coordination with Indian
Trihes (May 4. 2(111).
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\O. I F() INllNlI;l1 Ol



I his .\inentlziiciit Nu. I ( he .\iicmIiii..’itt’) Lu the liideiiture ut I case ditcd Sepleitiher .). IH?



the ‘I easc’) IS lu’ and between [lie Navajo Nation. ;lctitlL ihiroiieli 1I1C N:iij Naliani (‘ulijicil



antI its President, br mid on beliall’ of the Navajo Natiun (the Navajo Nation is referred to as



“I sur’’), mid Arii.una Public Service C ‘uninpunv, Iiepinriment uL Water and Power the C ‘itv ut’



I us .\neeles. Nevada Power C umpany dba N V biIcr2y. Salt River L’rniject AtricuItnral



Inuprovenient and Power I )istriet. ;uid lucsun Plectrie Power CLiinpany lormerly known as



Tucson C ias & 1 Iectric ( oiupany) (collectively. iogetlii.r with their successors and iissiuns.



re1r cii to as “lessees “. and each individuaHy reftrred to as ‘‘lessee). lie Navujo Nation and



the I .cssees are hereinaIhr collectively relirred to as the “Parties.



the Parties agree as IijHows:



I. RI’CITALS



A. Lessor and Lessees entered into the Lease ft>r the lease of [he Leased Lands.



H. I.essees wish to exercise their right and option to extend the Lease Term as provided in



Section 6 ot the Lease ftoin and alter December 23, 2019, as ftnrther amended by the



terms and provisions otthis Amendment. Except as modified by this Amendment, all of



the terms and conditions of’ the Lease shall remain in lull force and etThct.



C. In addition, the Lessees wish to have the Navajo Nation provide its consent to the



issuance or extension by the Secretary of’ the 323 Grants, as more particularly provided in



this Amendment.



1). lJnder federal law this Amendment requires the approval of the Secretary of the Interior



or his delegee to become etYective



E. The Secretary will not make a decision with respect to the approval of this Amendment



prior to compliance with applicable laws.
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he Irtes Llcstl’c k) •iiac i itBilicial Ititisactituis related to this .\iiiciidiiieni j11 I
iv nec tie Seci’ciarv’s decision.



lie I irties iCUi1fltZC tint pursuant EU tlier airccmcnLs n.hited to the Navnjc) rojeet and



as recoiii ized in the I .ease, SR P owns 11.3% nt [he Navajo ( enerating Station liir the use



and benefit of’ the I Jniwd States ot’ America ( die ‘I In ited States’ Share”).



II. he I’arties recognize that plirsualit to the other igrccinents related to the Navajo Pfl)jCCt



SRI’ is precluded Iiotn agreeing to terms in this Amendment that atlct the united States



Share without the prior written conSent of the United States.



I. Pursuant to other agreements related to (he Navajo Project, the inited States arid the



I .essees are required to provide to SRI’ advance payment hr their separate portions of



costs and expenses to be paid by SRP as Operating Agent of NGS, including payments to



he paid to the Navajo Nation under the Lease and this Amendment.



J. Upon receipt by SRP ot’advance payments I’roin the United States and the Lessees, SRP,



as the Operating Agent, shall then make any payment required by the terms of this



Amendment to the Navajo Nation.



K. ‘[The Parties recognize that in the event the Secretary were to decide to approve this



Amendment and the United States were to provide written notice to SRP providing



consent to SRP’s execution of this Amendment for the use and benetit of the United



States, insofar as this affects the United States’ Share, time is required for the United



States to secure necessary funds as, for example, through the issuance of a bond by the



operating agent for the Central Arizona Project.



ir. DEFINITIONS



‘323 Grant” has the meaning set forth in the Lease for those new right-of way and easement



grants or extension of existing rights-of-way and easements described in Exhibit I and Exhibit 2.
NG5 Lease Amendment las epproved by NNC 7/18/2013 (Legislation #0177-13) 4











• it I.tLl ,.cl l1CLt().



‘‘,\(hliLilli,lI l:inieiiL \ecrual l’erii’’ Itas tAte Itewiim. set flirth in Xctiun \/l( H) (:\ddiUoii:il



I ‘tY ti l(lltS ).



\ddition;il I mcius’’ has the meaning set Ibith iii Seclion V I(,\ ) ( Additional Paviuclits).



‘‘.\ Ililiate’’ means. hcn used in rel’rence to the Participants in the Navajo l’rojcci. any other



Persoti (hat directly, or mdircet lv, controls. i.s controlled by, or is under common control with a



1 ‘iirticipalIt. 1ur purposes ol this detinition. “control, “t.ontrol led by” and ‘under common control



neaLis the possession. (lirect or indirect. oF the power to direct or cause the direction ot the



iianacmeti1 and policies oF such Person hether through the ownership of voting securities.



participant interests, other ownership interests or contract.



“.\incndmcnt’ has the meaning set Forth in the opening paragraph olthis Amendment.



“l3eginninit Index” has the meaning set lbrth in Section VI1l(A) (Payment Escalation).



“CAWCD” means the Central Arizona Water Conservation District.



“Chapter Fund” has the meaning set Forth in Section XVI(A) (Local Community Involvement).



“Consumer Price Index” means the United States [)epartment of Labor, Bureau of Labor



Statistics, Consumer I’rice Index — US. City Average, All Urban Consumers.



“Continued l’ransmission System Participants” has the meaning set forth in Section



IX(C)(Tcrrnination; Termination of Payments).



“EtThctive Date” has the meaning set forth in Section 111(B) (Term; Eftèctiveness; Payments).



“Escalation Factor” has the meaning set Forth in Section VI 11(A) (Payment Escalation).



“Existing Lease Payments” has the meaning set forth in Section V(B)(2) (Lease Payments).



“Extension Index” has the meaning set forth in Section Vlll(A) (Payment Escalation).



“Force Majeure Event” means that neither the Navajo Nation nor any or all of Lessees, shall be
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le’_iiitl It) he ii ticiatilt ii) respect to aiiv t)I)Ii! toii inider the Lease. us atiieiiLlctl, ii ,cvc fled twin



iilllit siielt ul,IiLatiun bY Luison tit’”iinct,ritrollahle Ibrees’’. as such (cmi is delined lit SectiOn



F the ease, but excluding etion or ii tetluil by the Navajo Nation tribal courts, (:uuiieil uid its



I ‘resiciciti, lOr aiki cm heliul lot (tic Navajo NatiUli.



i-our (orners I .ease At endment’’ has the Beaning set birth in Sectioii XV( E)( I ) i( ‘Unsent to



raiits of Right—oF—Way and I asemcift).



‘‘I-our ( ‘uriters Participants’’ has (tie meaning set iiwth in Section XV( L) (Consent to ( irants ol’



R itht—o F—\Vav and Laseincnt.



‘Initial Signing l’aymcnt” has the meaning set twth in Section VII ((mired Stares Signing



Payment).



“LADWP” means L)epariment or Water and Power ot’tlie City of Los Angeles.



“l.oase” means the Indenture of’ Lease—Navajo Units I, 2 and 3 between (he Navajo ‘l’ribe of



Indians and Arizona Public Service Company, Department of Water and Power of City of Los



Andles, Nevada Power Company, Salt River Project Agricultural and Improvement and Power



District and Tucson Gas and Electric Company effective as olDecember23, 1969.



“Lease Payment Accrual Period” has the meaning set forth in Section V(B)(1) (Lease Payments).



“Lease Payments” has the meaning set forth in Section V(A)(3) (Lease Payments).



“Leased Lands” has the meaning set forth in the Lease.



“Lease Year” Lease Year 1 means the date this Amendment is signed by the Navajo Nation



through the Ibllowing December 22. Each subsequent Lease Year is the twelve (12) frill months



beginning December 23 of the preceding Lease Year through December 22 of the subsequent



Lease Year.



“Lessee(s)” has the meaning set forth in the opening paragraph of this Amendment.
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I essni’ has lie iilLsILIimt ‘ci Iurth in the e1Iiin p: ii:iph idihis \inendinenL



‘\lciikpi—I1i1rick rinsii1LssioIt I .me’ ti:is ilic IilCiiiliilLj ‘,L.:t Iorth iLl Section X ‘(lit I



( ‘oiiscnt to ( rants ut Itelit—ol—\Viiv :iiid liscinent).



‘ I \V’’ ii sans inegavatt.



‘NtUV:ilo t cileriitin!.. Station Scholarships’’ has the incanini set forth in Scctioii XVII(,\)



tScholirship).



‘‘Navajo Nation” ii ieaiS ili Navajo Nati(JI1 tonnerly known as he Navajo Irihe ut Indians as



sttied in the _easc ), and includes any political subdivision, including but not limited to any



‘hapter. l’ownship, township Commission, enterprise or [axing authority ot the Navajo Nation.



‘‘Navajo Nation Interest’ has the meaning set lbrh in Section Xl(A) (Navajo Nation Ownership ot



the NaVajo Project).



‘‘Navajo Nation Purchase Option” has the meaning set forth in Section Xl(A) Navajo Nation



Ownership o[’ the Navajo Project).



“Navajo Nation Riiht of First Reftisal Option” has the meaning set forth in Section Xl(C) (Navajo



Nation Ownership of the Navajo Project).



“Navajo Project means the Navajo Generating Station, associated facilities, railroad and



transmission system.



‘Net Capacity” means the sum of the unit values reported to the U.S. Energy Information



Administration on Form EIA-860 Schedule 3, Part B, Line 2 for summer capability. This data can



also be found on the EtA website at http://vww.cia.gov/electricity/dataJeia86O/index.html. If the



U.S. Energy Information Administration Form EIA-860 Schedule 3, Part B, becomes unavailable



to the public, then there shall be substituted a comparable reference, reasonably acceptable to all



) Parties.
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S S’ incins [he Navajo ( ic;:cr;l[iio_ Si:iln>ji dcliiiul iii the I_case.



S C uIiIfltiflitY I liaptCrS IflCLfl5 the NUVU[O Ntion flodaavi( up. ( macrun.



1 lcliibcto. ( oul Mine (:Iiivuji, ( uppennine, l)ennehotsu. k.aibcto. Kaycala. I c(Thce, N:ivau



‘I(uFnEaiIi. )ljutn. Shoitto, k)LlaIea, ls’ali I3ii Kiti uid luba City chapters. in which the Navajc)



I ‘i- jeet. ass ciaied lwi lities and 323 ( runts are located.



Nt tn—I iS. ‘arlicipailt’ or “Nun—U.S. Participams’ means respectively, an mdiv idual entity of the



)ulluwmg list of entities or all of the lbllcmwing entities collectively: ,\rizuIla Public Service



:mimpluiy, LAI)WP. NV fnergy. lucson Idectric Power Company and SRI’, where SRP’s



tbligation is limited only to that portion ol the Navajo Project owned br its own use and benelit.



“Nun—U.S. Participant” or “Non—U.S. Participants” shall expressly exclude any SRP ownership in



the Navajo Project fbi the use and benelit of the United States. “Non—U.S. Participant” or “Non—



u.S. l’articipants” shall also iiiclud any entity other than the U.S. purchasing a ftiture interest in



the Navajo Project.



“Notice of Cessation” has the meaning set forth in Section lX(B) (Termination; Termination of



Payments).



“Notice of Decision” has the meaning set forth in Section IX(A) (Termination; Termination of



Payments).



“Notice of Lease Termination” has the meaning set forth in Section LX(B) (Termination;



rerinination of Payments).



“Notice of Planned Cessation” has the meaning set forth in Section IX(A) (Termination;



Termination of Payments).



“Operating Agent” means SRP as the operating agent ofNGS, and its successors.



“Participant” or “Participants” means respectively, an individual entity of the following list of
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‘illUies or all ol the Iulloiti entities cuhlLcLi’clV \IlJoila Public ‘i.JViC ( ‘‘inpaiiv, I



licry. lucsun Ilectric ( uIIlpiIltv. SRP anti the litcal Stales I)) \iiicriea. :ictin



throuuh the Bureau ul Rcciainatton urstialit b) a dcleatk’it oh authority Ii’’ the Secretary ni



Interior. ‘P:trtiepaitt or Rtrticipmtts’ shall aLso include any entity other than the U.S. ptirchastn a



luture interest in the Navajo Procct as provided br in other Navajo Projeci acecinents.



“P:irties” has the mean hg set iorh in the opening paragraph ottlus Amendment.



Rivments” means collectively, the lLYmcnts under this Amendment. including the Signing I onus,



1 ease Pa-ments. Additional Payments. nents to the Chapter iund. j3.Ly1ncnts to the Scholarship



lund. and the Signing Payment.



‘‘Person” means an individual, corporation. unincorporated organization. partnership, limited



I iubi lily company. joint venture, trust, governmental agency, Irihal government or tribally



owned enterprise or other entity.



“Phase I NSA” has the meaning set tbrth in Section XIV( E)( ) (Removal ot Improvements;



Restoration).



“Remainder Signing Payment’ has the meaning set iirth in Section VllI(E) (Payment



Escalation).



‘Reservation Lands” has the meaning set forth in the Lease.



“Revocation Notice” has the meaning set forth in Section X (Revocation of Amendment).



“Scholarship Fund” has the meaning set forth in Section XVII(A) (Scholarship).



“Secretary” means the Secretary of the United States Department of the Interior or his/her



authorized representative or such person or agency as he/she may expressly designate to perform



the fimctions provided in the Lease and this Amendment to be performed by him/her or such



) tderal agency as may succeed to the duties of the Secretary of the Enterior under the Lease and this
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\iiiciiilincnt.



Secreutry A pi,rotl ‘ iiieailS the Secretary approval ol this Aincndnicnt in ac idauce ith hUe



25. ( .Jnitcd Slates ( ‘ode Section 415(a), written atithorization to SRP to execute the amendment fl)r



the ILSC and henelit of the United Slates and issuance of new or renewal of existing 323 ( iranis lbr



use Lw the Navajo Project.



‘Signing l3uiius’ has the meaning set lbrtli in Section IV (Signing I3onus).



‘Signing Bonus Deadline” has the meaning set Iörth in Section IV (Signing Bonus).



r5p’ means ihe Salt River Project Agricultural Improvement and Power [)istrict.



‘l’erin” has the neanin set tbrth in Section 111(C) (‘rerm Effectiveness; Payments).



“Transmission Facility Removal Notice’ has the meaning set forth in Section X1V(l) (Removal ot



Improvements: Restoration).



‘United States’ Share” has the meaning set tbrth in Section 1(0) (Recitals).



[II. TERM; EFFECTIVENESS; PAYMENTS



A. The recitals set forth in Section 1 of this Amendment are incorporated into and made part



of this Amendment.



13. This Amendment shall be binding and effective upon all Parties when executed by the



Navajo Nation and all of the Lessees, and after the expiration of thirty (30) days



following Secretary Approval provided the Operating Agent on behalf of Lessees has not



objectcd to any material deviations in the terms of Secretary Approval from the Parties’



submission Ibr Secretary Approval within such thirty (30) day period, with such date



referred to herein as the “Effective Date”. If the Operating Agent on behalf of the Lessees



objects to the terms of Secretary Approval within the thirty (30) day period and the



objection is riot resolved to the satisfaction o all Parties prior to the earlier of (i) one
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hundred iiliiv (I U) las alter the date id ecrctarv \ppruvul. r (ii) ((IC c\ptratIuil ul



ilte I .ease in L )r(IU1ICC ‘ 111 tS Iriutnal (eLm. then this .\nieimdinent (iall (cliliiiate.



Nut’standitig the InreguiiI. tile Noil—( 1.5. Participants cimnuhil to make •tIl itmemits



sine to th. Navalo Nation prior to the lIii.ctive l)ate as provided 1r in this Amendment



i)l1OW!fltt CXCCILI1OII by all Non—U.S. Participants.



S uhject to the mud (icatiumis provided (or in this .\ immendinent. including without



uni(ation (he provisions ut Sections IX ( Ienn imitiun: lerminaliun ot PayineOL ) and



XIV (Removal of improvements: Restoration). I..ssccs hereby exercise their right and



iptiun as provided in Section 6 ol the I .ease to extend the term (the ‘“lermn”) it the I .case



(rum December 23. 20 19 thronith 1)ecember 22. 2044.



I). It any transmission line located on 323 Grant premises has not been used hir more than



two (2) years aicr the effective date of the renewed or new 323 Grants, then the 323



Grant associated with that line will be deemed to expire pursuant to 25 CFR § 169.20.



L. Subject to the provisions of Section XIV (Removal ot’ Improvements;



Restoration), the 323 Grants l’or the Navajo Project shall be issued by the



Secretary and extended through December 22, 2044.



(• Notwithstanding anything in this Amendment to the contrary, Payments made tinder this



Amendment by SRP, in its capacity as the Operating Agent, are conditioned upon the



prior receipt of the funds from the Participants, as applicable, in accordance with the



terms of the other Navajo Project agreements. All Payments to be made by the Lessees



tinder this Amendment shall be paid to the Navajd Nation by SRP, as Operating Agent.



except for tax payments required in the Lease. Such tax payments shall cease as provided



in accordance with Section VI(B)(2) (Additional Payments). Upon receipt by SRP of



Payments, SRP, as the Operating Agent, shall then make any payment required by the
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lernis 1 this Ainctidnient to I2L. NLvajo Nation,



IV. Sl(;NIN(; I)NlJS



Ii the Navajo Nation pr&)VktcS Is html ippn)val and s.\eL.utiOil ol ibis ,\uiciidnicitt and be Past 1 ise



• \n-eeiiietiLs us provided iii sul paragraphs i\. and B below, the Navajo Nalioci shall receive a signhclg



sHillS ot one million dollars (51.000,1)00) (Ihe “Siuning Bonus’’). Ihe Past Use Agreements are the



-230 kV fle Line Settlement and Release Aurecimient” and the Navaju Project Western



Irunsinissiun System Settlement and Release t\greccnent’’ previously negotiated by the Parties.



Final approval u t the Amendment ant! [he Past Use i\greccncnts shall be deemed to have occurred



i1ei1 the iollowmg events and actions have been completed:



A. I’HuLl approval Ibr the i\mendment means approval ot’ documents that are mutually



acceptable to the Parties, specitically including the Navajo Nation Council authorizing



resolution. Amendment, and other attendant documents that require or imply a legal



obligation fl.r either Party. The Council must approve these documents on or before July



31, 2013 and the President of the Navajo Nation must execute the necessary documents



on or beibre July31, 2013.



B. Final approval of the Past Use Agreements means approval of the “230 kV Tie Line



Settlement and Release Agreement” and the “Navajo Project Western Transmission



System Settlement and Release Agreement” that are mutually acceptable to the Parties.



Appropriate ot’ticials and employees within the Navajo Nation Division of Natural



Resources and the Navajo Nation Department of Justice must approve these agreements



on or before July 31, 203. The Navajo Nation Office of the Attorney General must



execute these agreements on or before July 31,2013.



If the conditions to the Signing Bonus set forth above are met, the Navajo Nation shall receive a



signing bonus of one million dollars ($1,000,000.00) (the “Signing Bonus”). If the conditions
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the ‘‘dniiu 1 iitis ‘ic net. SR P ts the )permim.t Agent iull nLv ilic Nn —[ 5.



P;IItiCifiHitS ‘lite J1tT01i t the iiiiiie ltniiis ii) II1C ILi(>tIt1t ‘cvcrI htiiithic.td itht’—



eveil tlH)tsafl’h dollars (757,t)t)O.OU) [0 ihic Nivao Niiitioii within thirty (3))) days oh [hiLt Nin’a)u



Nation’s execution c h’ lus Amendment. Ii t)fl Secretary Approval. SR P shah I pay the portion oF



the S ienin 1oiius attributable to the I Jmied States’ Share in [he aniotini of two hundred flwtv—



hirec thi usand dollars ( $2l.3.[)00.O0) on the 1: lleclive I )ate. It’ the Navajo Nation is delayed or



hindered in or prevented hiom [lie perk)nnancc approval and execution of’ this i\mcndment by



rasuns of a [:urce Majeure Lvcnt, the Signing lonus Deadline shall be extended lbr the period



t’ die delay.



V. LEASE PAYMENTS



\. (_unsideration lbr Lease Payments



) I. In consideration lbr the lease to Lessees of the Leased Lands and the Z23



Grants listed in Exhibit 1 and Navajo Nation consent to the Secretary’s



issuance of the new or renewed 323 Grants, Lessees shall pay [he Lease



l’aymcnts. when the Parties have completed the necessary approvals, as set



forth in this Amendment. ‘I’he Parties recognize that the necessary approvals tbr



the pre-2020 Non-U.S. Participants’ Lease Payments do not include Secretary



Approval.



2. The Parties acknowledge and agree that all Lease Payments in excess of



Lxisting Lease Payments made on or before December 23, 2018 are in



consideration for this Amendment and for the Navajo Nation’s consent to the



issuance or renewal of the 323 Grants by the Secretary.



3. Lessees will pay lease payments to the Navajo Nation annually in advance on or



before December 23, the first day of the Lease Year to which the payment is
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.ipplic;ihle ( lie icise Panicnt’’) as Jiiihcr rmvitled below. l.e:i.st- 1’ ‘,ineiit will



Ik. paid hi die Navajo Nation in 1 s11u41e iyineilt.



‘a nents rtur to Secretary Ajprovaf



It ir the I ase Year 21)! 3, i F the Navajo Nation provides linul approval aid



eXOCLILCS ibis Amendment before l)ccenibcr 23. 20 13, the Nun—I J.S.



Participants’ .2013 1 .case Year I ease Payment shall accrue in the amounts as



provided below, which amounts depend ui the dat of’ execution ut this



,•\miiendmnent by the Navajo Nation:



December 1. 20 12 - April 30, 20 13 $6,369,0,)0.00



May I, 2013 — July 31. 20 13 $4,776.81 7.0()



August 1. 20! 3 — October 3 1, 2013 $3,184,545.00



November 1, 2013— December22, 2013 $1,592,273J)0



On or after December23, 2013 $0



V H’the Navajo Nation executes this Amendment on or aFter December 23, 2013.



but prior to Secretary Approval, the Lease Payment by the Non-U.S. Participants



in the amount of six million three hundred sixty-nine thousand ninety dollars



($6,369,090.00) per Lease Year shall accrue beginning with the tirst December



23 following execution of this Amendment by the Navajo Nation and will



continue until the earlier ot (a) December 23, 201 8; or (b) the date when all



of the Non-U.S. Participants have executed this Amendment (the “Lease



Payment Accrual Period”). ‘l’he Lease Payment accrued during the Lease



Payment Accrual Period shaLl be paid by the Non-U.S. Participants to the



Navajo Nation within thirty (30) days of the execution of this Amendment by



all Non-U.S. Participants. Notwithstanding anything contained herein to the



contrary, if this Amendment is not approved and executed by all of the Non
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Dat ofNcivajbNation E itionöfthi .-,Payniènt [‘or
Amendment Lease Ye’ir 2013



j











5 Partictpli[s on or hcliwe I )cceinher .2. .I) . ihii itu :jccttictl I e:te



Pi\illLit[S “hail be clut. 1w the Noti—l [.5. Rttticipants to [lie Navajo NuLioli.



During (lie I.case I’a\incilt Accrual Period. les.scs shall coiltittue to pay’ it; the



Navajo Nation [he annual icase rental ol sx hundred Ctj2ht thousand Lour ltuttdreil



dc;lhirs ($()O..kH).00) as provided in Section 7 (it the I .ease ( the ixistini I ease



Pa__neilts”). S RP sital I continue to pay to the Navajo



Nut ion the portcon of the Uxisting I .ease I’avment attributable to the ( Juited



States Share in the amount ot one hundred tjrtv—seven thousand eight hundred



krty—one dolkirs and 20/100 ($ 147,841.20) annually until the earlier ut: (a)



l)ecember 23, 2018: or (h) the LiThetive Date.



fleginning on the tirst December 23 hhhlowing execution of this



Amendment by the Navajo Nation and all Non-U.S. Participants. the Non—



U.S. Participants shall make Lease Payments to the Navajo Nation in the



amount of six million eight hundred twenty—nine thousand six hundred tbrty—



cimtht and 84/l0() dollars ($6,829,648.84) per Lease Year and their obligation



to pay their portion of the Existing Lease Payments and any other payments



made tbr use of transmission corridors associated with [he Navajo Project wilt



end. The Lease Payment in the amount of six million eight hundred twenty-nine



thousand six hundred forty-eight and 84/100 dollars ($6,829,648.84) will



continue until the earlier of: (a) December 23, 2018; or (b) the Effective Date.



C. I .ease Payments After the Effective Date



(Jpon the Effective Date, Lessees will commence making Lease Payments to the



Navajo Nation in the amount of nine million dollars ($9,000,000.00) fbr the



) ibilowing Lease Year until terminated in accordance with Section IX
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lenitinatiori: ir nination ol l’ayiucnls); provided, owever. (lint iicli iuyuciit.s



ill not curni etice until [ln. Iir,t I )cccmhcr 23 lol lowing the Etli.ctive I )nte.



2. he I .case l>avmcnt p yable afler the Ellbctive I)ate is based 1i)Ofl the total of 7. 72



acres br the N avaj() Project. liadditional acreage fbi the Navajo Project is required.



the ( )perating i\gdnt shall commcssiull a survey ul the portion of and to be added to



the Navajo Project to determine the exact act-cage. lor such additional acreage. if



any, the I .ease Payment shall be adjusted upward based on $1 .204 per additional



acre escalated according to Section VHf (Payment Lscalation), except as provided



iii Section XV.E. (Consent to Rights-of-Way and Easement).



I). scalation of [.ease Payments



All Lease Payments, other than Existing Lease Payments, to be made by any



l.cssee, whether prior to or ater the Effective Date or during the Lease Payment



Accrual Period, shall be escalated according to Section V1l[ (Payment Escalation).



VI. ADDITIONAL PAYMENTS



A. In consideration of the additional payments by Lessees (the Additional



Payments), the amounts of which are described below, the entirety of Section 7(t) of



the Lease and the following language from Section 7(e) of the Lease are deleted



effective upon the Effective Date:



“pro videc4 however, that qjier thirty-five (35) years from the coinmencement- of



commercial operation of Unit 3 of the Navajo Generation Station, the foregoing



yj i’enanLr shall lapse as to taxation of the property q/ Lessees located on the Leaxed



Lanc&, or located on Reservation Lands pursuant to the Related Rights, or located



pursuant to the rights-ojway and easements refrrred to in Sections 5(e) and 5(b)



.lereofi provided that during the remainder of the term of the Lease, no property taxes
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II(i// 1i’ /(‘li(’l/ /.• (/ ffi’ on ii f’n;J’i’171’ of gj ut/c oi• iii uiiv rmUJIU!(, (II ic/aiim! io



iii vccsx o/ o!iL’—/!ft// (1 .) (3/ I/iL’ 3’(/iiii3i/ei!f 1(i((’. lit /ClLiileiiI lu id/in!. i)/ 1/ic



r:tl!cJ!C /)io/)crIi.’ ItLvc.v IclicLi OP iiIif)(ic/ by i/ic Side u/ Iuimiu or nit /10/flU 1!



di/3iJjt’jVjI)fl iJiticn/, U.V tilL’ ctLVL’ uhtit lie, di/)/1l/(li/)/C 10 viuh /im/)Li1t (II 111(11 flow.



he remainder 3)1 the Luiuagc ri Scetiun 7(e) 1)1 the I case shall rciuauii iii liii flirce



and eiflct.



V



\lhThi 1aIl)avine1lEsNojl_lLS. Particij2jipis—Prior in ease Year 2020



I Sub eeL to Section Vl(l3)(2) below. upon execution of this Amendment by the



avao Nation. the a[flOtlnt I) one ill i I lion eioht hundred ninety—nine thousand six



hundred seventy—iwo dollars ($ I .)9.672.t10) shall commence accruing per



gLiarter payable to the Navajo Nation by the Nun—U.S. Participants as the



Additional Payment (the Pre_2020 Additional Payment”) as ftiriher provided



below. If the Navajo Nation executes ibis Amendment on or before April 30,



2013. then the accrued amount of l3rc- 2020 Additional Payment owed by the



Non-U.S. Participants will be calculated quarterly beginning with the January 31.



2013 quarterly payment. If the Navajo Nation executes this Amendment on or



after May 1, 2013, then the accrued amount of the Pre-2020 Additional Payment



owed by the Non-U.S. Participants will be calculated beginning with the first



quarterly due date following execution of this Amendment by the Navajo Nation.



Quarterly payments will be accrued on January 3 1, April 30, July 3 1 and October



31 of each year until the earlier of (a) the date that all of the Non-U.S.



Participants execute this Amendment; or (b) October 31, 2019 (the “Additional



Payment Accrual Period”). At the end of the Additional Payment Accrual Period,



) tile Pre-2020 Additional Payment then accrued will be paid to the Navajo Nation
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hy the Nici—t !.. P:trticip;uils viihin thirty i0) days or ilie executitl ut this



.‘.itieitdiiicnt liv all ci the Nit—lJ.S. Itrticipaiits. Notwithstanding an\.Iiliilg



cttiiiained herein to the contrary, t ihis t\ tendinent is nut approved wiLl executed



1w all ci the Non— U.S. I’articipanLs on or belhrc ( )c[ohcr i I. 21)! 9, then no accrued



‘dd itli uutl I a nient shall he due by the Non— .5. Rirticipaii ts to the Navajo



Nation.



2. 1 Jntil the hilective Dale. the I ,essees shall ContinUe paying to the Navajo Nation



their respective tax payments owed pursuant to the [.ease and the Additional



Payment amounts through October 3 1. 20 19 shall be reduced by the amount ot the



tax payments made to the Navajo Nation by the Lessees. Upon the LlThctive Date,



the obligation ci Lessees to pay taxes pursuant to the Lease shall be prorated



through the Effective Date and will thereafter cease.



3. Upon execution of this Amendment by the Navajo Nation and all Non-U.S.



Participants, the Non-U.S. Participants will begin paying the Pre- 2020 Additional



Payment in the amount ol’ one million eight hundred ninety-nine thousand six



hundred seventy-two dollars ($1,899,672.00), minus any taxes paid after the



previous quarterly payment, per quarter until the earlier ot (I) October 31, 2019,



or (2) the date the Operating Agent gives a Notice of Cessation under Section IX



(Termination; Termination of Payments) that NGS has ceased operation.



C. Prior to Lease Year 2020 Additional Payment—United States



If Secretary Approval is provided prior to October 2019, upon the Effective Date, SRP



will begin making Additional Payments to the Navajo Nation attributable to the United



States Share in the amount of six hundred nine thousand eight hundred two dollars



($609,802.00) per quarter until October 31, 2019.
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). ( ‘imncncine I case Year 201(1 Additional I ‘incnts—- I csees



II the I-1 ctivc I)alc uccui•s prr I)cceiitbcr 23. 2(1 ). md ii’ the )er:tting



\gcitt has not given a Notice of ( ‘essation to the Navajo Nation pursuant to



“eC(tUI1 IX (Ierniiuation: I’crmination of Payments), I essees shall py the



.\dditioual Payment c) t’ thirtv—laur million dollars ( 3L000,uU(Lu0 ) per I case



Year in qtiarterl y ii talltnents of iltt in lion live hundred thousand dollars



500.000.00) to the Navajo Nation betinning on January 31 2020. Ihe



.luartcrly payments will be due on January 3 1. April 31), July 31 and October 31



of each lease Year and will continue through October 31. 2044. subject to the



adjustment provision in Section V1(D)(2) below (relating to Net Capacity) and



the termination provisions in Section IX (Termination: l’ermnination of Payments).



2. lithe Net Capacity is reduced from the existing Net Capacity ot 2.250 MW



by a cumulative amount of ten percent (10%) or moore at any time prior to the



expiration of the Term, the Additional Payments will be reduced by the total



percentage of such reduction. If the Net Capacity of NGS is increased over the



existing Net Capacity ot’2.250 MW by a cumulative amount of by ten percent



(10%) or more at any time prior to the expiration of the Term, the Additional



Payments shall be increased by the total percentage of such increase. Thereafter,



any future Net Capacity reduction or increase percentages will result in a



proportionate decrease or increase in the Additional Payment.



E. lscalation olAdditional Payments



All Additional Payments, to be made by any Lessee, whether or not prior to or after



Lease Year 2020 or during the Additional Payment Accrual Period, shall be escalated



according to Section VIII (Payment Escalation).
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VII. (INm:l) sTAU:S Sl(INIL’U l’AViUI’NI’



an the IcLive l)te. Sl<j shall itiake all Initial Signing I’:Lmel1t Eu tue Navajo Nation



aitrihittable to the [Jolted States’ Share in Lhe amount ul one inilion do[lai-s ( I.(J(fl).UuO.oo) (the



Initial S nol i.t I’avmcnt), which includes the United Slates’ portion ol any Sign lug Honus and a



portion ut the ,\dditional Payments. In addition, as set lorih in the lullowing sentence. S RP shall



pay the Remainder Signing Payment to the Navajo Nation attributable to the I Jolted States’



Share, the amount of which is dependent on the date the Navajo Nation executes this



.-\jujendment and the date of Secretary ApprovaL as set torth in Exhil,it .3 attached hereto. In



order to provide CAWCD. the operating agent tbr the Central Arizona Project, sulfictent time to



obtain tinancing. the Remainder Signing l’ayinent shalt be paid as soon as practicable, but no



later than eighteen ( [S) months after the ElTective Date. 1’he Navajo Nation and SRP shall



collaborate with CAWCD and the United States on eflbrts to minimize the Lime needed to pay



the Remainder Signing Payment. The Initial Signing Payment and the Remainder Signing



Payment are subject to escalation as provided in Section VIII (Payment Escalation) below.



VIII. PAYMENT ESCALATION



A. The “Beginning Index” (Bi) for all adjustment dates is the Consumer Price Index that is



published for October, 201 I. The “Extension Index” (El) is the Consumer Price Index



published for the October immediately preceding the then current adjustment dare. The



“Escalation Factor” (EF) for all adjustment dates is the increase in the Consumer Price



Index as determined by dividing the Extension Index by the Beginning Index as shown in



the following equation:



EFEIJB[.



[U the EF for any adjustment date is less than the EF of the previous year adjustment



date, the EF of the previous year adjustment date is to be used for calculating the
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aljusted sL\nlciIl. II the iiiaitiicr ill Iiicli lie Iltircait ol labor statistics determines



lie C uiIdlIiicr Price liiLf(.X i iiiatenallv revised. Ike Parties liall make alt adjustment in



tie rcvi\cd index hick v ill produce a result equivalent, as nearly as possible, to that



Ii ich would have been obtained ii the ( onsunucr Price [mlex had ntt becmi so



1eV iscci. I r the Cunisunner (‘rice Index beconies unavailable to i he public or i the



iuiaIcn t data is na readily available to enable the Parties to mutake the calculations



rcftrred to herein, then there shall be substituted therelore a comparable index.



reasonably acceptable to nil Parties, based on the changes in the cost ol living or



purchasii power or the consumer dollar, published by an agency ot’ the lederal



government, or in the absence thcreot by a nationally recognized liunancial reporting



service.



) B. At the end ut any accrual period, the accrued amount is escalated using the immediately



prior October CPI value Ibr the Extension Index.



That portion ol the accrued amount resulting flom lease, community, or



scholarship payments will be escalated according to the lollowing equation:



Escalated Payment = (accrued atnount)(EF).



. liat portion ot the accrued amount resulting from Additional Payments will be



escalated according to the toltowing equation:



Escalated Payment (accrued amount)(l ± 25%(EF-l))



C. flue escalated Lease Payment shall be calculated each Lease Year prior to the Lease



Payment due date (each an ‘adjustment date”) commencing with the first Lease Payment



paid to the Navajo Nation, after the accrued Lease Payment amount has been paid, to an



amount equal to $9,000,000 multiplied by the Escalation Factor as shown in the



tbllowing equation:
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l,LaL1tcd I .ease l’avincnt — ‘S)(J(JQ,000 \ ISCL)lLiOn l::ILtur



). he \1 itimal l’ayment shall be escalated:



lor the Additional Payineiits that were accrued iluriig the Accrual l’criud, add all



[lie Additional l’avnicnts accrued hut fbi paid and mu! liply this value by one



I } plus twenty—live percent (25%) of the l.scalation l”acior iniltus one (I), as



hiown in the to! lowing equation:



I scalated /\Llditional Payment Accrued Additional Payment X (1 I- 25%( IF- I ))



\Vhcre the Lxtension Index is equal to the latest available October CPI value



at the time the accrued payment is due.



2. For the Additional Payments that occur afler the Accrual Period, but prior to the



Fflctive Date, multiply the amount of one million eight hundred ninety—nine



thousand six hundred seventy-two dollars ($1,899,672.00) per quarter by one (I)



plus twenty-live percent (25%) of the Escalation Factor minus one (I). as shown in



the following equation:



Escalated Additional Payment $1,899,672 X (1 + 25%(EF-L))



Where the Extension Index is equal to the latest available October CPI value at the



time the quarterly Additional Payment is due.



3. For the Additional Payments that occur alter the Effective Date but prior to



December 23. 2019, add the Additional Payments due by the Non-U.S. Lessees



($1,899,672.00) to the amount attributable to the United States Share ($609,802.00)



and then multiply that value ($2,509,474) by one (1) plus twenty-live percent (25%)



of the Escalation Factor minus one (1), as shown in the following equation:



Escalated Additional Payment = $2,509,474 X (1 + 25%(EF-1))



Where the Extension Index is equal to the latest available October CP[ value at the
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ILIIC1JIC (IuIterlY \ddiii’inil i’a’nLcut ‘cltLe.



Hr lie ,\1djtiuiial linicnts that ucciir ler I )ccetnber 22, 201 . llLJltipiv the



iimunt ut 1t znilhun Jive hundred linusand dollars IS.5t)000t).U0) per qitailer



by iie (I) pluS t\VCflty—tiVC perceilt l3’) ol tht. Escalation Factur minus UI1C ( ). as



.Jiov n iii the ml lowing cqtittrun:



I se lated Additional l’avmcnt ‘$,SOL(J0t) X ( I f- 25%( El—I))



\Vliere the Extension Index is equal to the latest available October (P1 value at the



i inc the quarterly Add it to rut I Paymen I is due.



‘liic lititial Signing Payment shall be cscuiated at the time of pa’ment (the



‘adjustment date) to an amount equal to:



Initial Signing Payment (5243M00)( El-’) i—( 757.000(1 ±.25(LF— I )))



Ihe Remainder Signing Payment shall be escalated at the time of payment (the



“adjustment date’’) to an amount equal to:



I. •l’he portion of the Remainder Signing Payment that is determined pursuant to



Lxhibit 3 and annotated as “Lse Pmts (100%),” is multiplied by the Escalation



Factor as shown in the fbllowing equation:



Escalated Payment (attributable to Lease Payments) “Lse



Pmts ((00%)” Amount X EF.



2. The portion of’ the Remainder Signing Payment that is determined pursuant to



Exhibit 3 and annotated as “AddI Pmts (25%),” is multiplied by one (1) plus



twenty-tive percent (25%) of the Escalation Factor minus one (1), as shown in



the following equation:



Escalated Payment (attributable to Additional Payment) =



) “Addl Pmts (25%)” Amount X (I + 25%(EF-l)).
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I hc twO vlLLCs e Icul led in oibpitiriiph I and 2 ahove are atkled to.cihei— ;iiid ri.stclt in



lie RemaLmler Siining l’avtneiit’. wInch shall be paid according Eu ScEinn VII l Itni.d



“ilcs Siunin it Payment).



IX. ‘Ii’:R1lNA’l’EON; Thki’S’IIN1VI’lON ()[i’ l’AYfVIKIWFS



INCC)t in the case t a Rree MLijeure Ivent, if I .essces determine that they will cease



pi.a;11iOn of ime or more units at N( iS prior to [he expiration o1 the I’erin. the



)pcrating \gent shall provide preliminary written notice (NoLice ol Planned



(‘essatioZ.} to the Navajo Nation it least tWo (2) years prior 10 the permanent Cessation



ul commercial operation olsuch unil(s) or NGS. Ikr ninety (90) days after providing the



Navajo Nation a Notice of Planned Cessation. Lessees shall consider proposals by [he



Navajo Nation tbr modified terms and conditions of the Lease to provide I br continued



commercial operations at NUS. If the Navajo Nation is not a Participant at the time of



the Notice of Planned Cessation, Lessees shall provide the Navajo Nation data and



other inftrmation that Lessees collectively are utilizing to make the determination to



cease commercial operation of NGS, so long as the Navajo Nation enters into a



mutually acceptable non- disclosure agreement to govern the disclosure of such data and



intbrrnation. Individual Participants and the United States are not required to provide



proprietary data and other information to the Navajo Nation that they would



otherwise not share with the other Participants. Any time following the end of the ninety



(90) day period, the Operating Agent shall provide written notice to the Navajo



Nation of Lessees’ tinal decision regarding cessation or continuation of commercial



operation at NGS (the “Notice of Decision’1). Nothing contained in this Section or in



this Amendment shall be deemed to create any obligation by Lessees to accept any



proposals by the Navajo Nation or any obligation by the Navajo Nation to provide a
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hr he CL)ilLiltIeLl tl)ei:I1iuJl 1,1 iJii. JaUaIt) Irtjcc1.



l. I lie ( )eittin .-\i.ciit IinIi pi’oVtuc ritten ilulice to tlic. N:ivajo Ntiuii iptu



il e&iitnicrcnil p tu)iis at N( ;.s tli ‘Jticc ( ( 1



cipliance .ith provision ut all Iicablt.i notices, lessees iiiay terminate he Lnise



ii any [itiu.i prmr to tile expiration ii the lerTu by Irvidiri rilten notice cii lease



terniinatinn Lu iie Navajo Nation (the Njuticeot I ease lernimatton). 1 lic. Notice uf



I .ease leniinition hail state the planned date iir terminatioti of the I ease. upon



hicli date the terms u I Section XIV ( Removal oh lmprovements Restoration) are



[)j) Ii en [, he.



( . Ii some or all ot the Participants owning interests in the Navajo \Vestern or



Navajo Southern Lransnussion systems o the Navajo Project wish to continue the



operation and use of either or both transmission systems (Continued l’ransinission



S’stcm Participants”) after a Notice of l)ecision to cease commercial operation of NGS



has been sent, the Continued lransmission System Participants shall provide written



notice ot such intent to the Navajo Nation. The Continued Transmission System



Participants and the Navajo Nation shall negotiate in good faith For new terms arid



conditions to support the continued operation of the transmission systems or portion



thereof.



D. Lessees are obligated to continue making Payments, once started, until that obligation is



terminated as follows: (I) Lessees obligation to pay Additional Payments to the



Navajo Nation shall immediately terminate upon the provision of the Notice of



Cessation; (2) Lessee’s obligation to pay the Lease Payments, payments to the Chapter



Fund and payments to the Scholarship Fund shall terminate on the earlier of(a) the date



of completion of removal of improvements and restoration of the Leased Lands and 323
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rants ilcallises itt tccurdatn.c wili ec1iuil \IV lciiiovuI ol I,ujjoviicnIs /‘



Iesk rat IQJJI, or (b) )eceni lJ.r 23. .20 I. .



I . II us Section shall suirvive the tcrnunatioii or F)irutiu1 ot the I .ease.



X. REVOCA’flON Oh’ .i’lENl)t’I LiN’l’



Ott and aler ilu. date that the Navajo Nation approves and executes this Amendment, the



Navajo Nation agrees not to revoke its approval and execution of this Amendment or



its consent to any of the 323 Grants listed in hxhibils 1 and 2; provided, however, that



the tollowing provisions shall apply if the Navajo Nation breaches this provision:



if the Navajo Nation revokes its approval and execution of this Ainendunent or its



consent to any of the listed 323 Grants beibre all of the Non—U.S. Participants



have executed this Amendment, the Non-U.S. Participants shall not be required to



‘y auty Payments, accrued or otherwise, provided tbr in this Amendment.



2. It’ the Navajo Nation revokes its approval and execution of this Amendment or its ./



consent to any of the listed 323 Grants alter execution of this Amendment by all Non



(J.S. Participants but prior to the Effective Date, the Navajo Nation shall, within thirty



(.30) days of such revocation, rethnd to the Non-U.S. Participants all Payments that the



Non-US. Participants have paid pursuant to this Amendment prior to such revocation,



less the atnount that would have been paid under the Lease. This retiand obligation



shall survive the revocation ofapproval of this Amendment by the Navajo Nation.



B. Prior to the Effective Date, the Non-U.S. Participants may revoke their approval of this



Amendment by written notice to the Navajo Nation (a “Revocation Notice”), whereupon



this Amendment shall become null and void. If the Non-U.S. Participants revoke their



execution of this Amendment prior to the Effective Date, the Navajo Nation shall be



permitted to retain all Payments made prior to the Revocation Notice by the Non-U.S.



Participants pursuant to this Amendment.
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to ;rrl alter the Lihective Daie. this \iiiciidiiictit mid lie lease naiv he Iciitiiiiat&.al tihv as



prt)’d itle.l Lii ectitn lK ot this ;\iiiciidiiient.



XI. NVA.J() NAFION OWNI’RSllII O1 ilIl NAVAJo piw.Ii:cr



I i with the e nsent o the lirticipants, SRP or am’ oilier cut rent lessee and I ..\ I )WP



uee to ud compLete the purchase and sale ot all or a portion of LAI)\VP’s ownership



interest in the Navajo Project prior to I)eeember 23. 21)1 E), the Navajo Nation. acting on its



ii L)chZtl f or thrmgh an enterprise or authority designated by the Navajo Nation, shall



have the option (the “NaVafo Nation Purchase Option) to acquire an ownership interest of



ii it) 1 71) M’vVs in the Navajo PrOtect ot the share ol’ LA W1)P acquired by SRP or any



other current I essee (the “Navajo Nation Interest”). lime Navajo Nation Interest shall



include a share of the transmission rights purchased by SRP or any other current Lessee,



where such share is determined by dividing the MWs ol’ the Navajo Nation Interest by the



M\Vs SRP or any other current Lessee acquires from LADWP. The Navajo Nation



Purchase Option may be exercised by the Navajo Nation following the date that LADWP’s



ownership interest is transferred to SRP or any other current Lessee in accordance with the



same terms, conditions and procedures in effect for ownership interest transfers between



the Lessees at the time of the transfer of any portion of the LAWDP ownership to other



Lessees. Luture agreements, including but not limited to the Navajo Project Co-Tenancy



Agreement modifications, for Navajo Nation direct ownership in the Navajo Project are



required to be mutually acceptable by the parties to the agreement, including existing



Participant release of’ liability for the seller.



13. if the Navajo Nation elects to exercise the Navajo Nation Purchase Option, the transfer of



ownership shall occur in two phases. Separate phases are necessary to address



) requirements and options pre- and post-Effective Date. Future agreements for either the
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“virtual uwiicrship’ or the “direct uwiiersliip” hiscs d ered l,clw timst be mutually



acceptahlc IL) the applicable parties thereto.



[he Iirst jlase shall he a virtual ownership’’ agrecnwiiL that provides an



vnership—l ike C()St/bCflClit structure. In thtS phase. the NnVa)t) Nation shall



pay its share ot the total Navajo Project costs [fiat serve as the basis for charges



to the other Participants and would receive the applicable M \Vs of capacily



it will be purchasing or its respective pcrccnluge of output during unit



curtailments or outages. Delivered energy would be subject to the swne



operational risks as any other Participant.



2. Upon (he receipt of all regulatory, board and other approvals of the ranstr of



the acquired interest required by any Participant or the Navajo Nation, including



any required Secretary Approval, (he Navajo Nation may convert the “virtual



ownership” into “direct ownership” of the Navajo Nation Interest. If the Navajo



Nation eLects to convert its “virtual ownership’ interest into “direct ownership”,



the purchased interest shall be subject to the same Navajo Project agreements’



requirements as any other Participant, including existing Participant release of



liability for the seller. Each existing Participant must approve the release of



the seller(s) and obtaining the release would be a condition of closing the



Navajo Nation Interest. Upon the transfer of the ownership interest in the Navajo



Project to the Navajo Nation, the Navajo Nation shall assume all the rights and



responsibilities of Navajo Project ownership as provided in the various Navajo



Project agreements then in effect.



C. If the Navajo Nation elects not to exercise the Navajo Nation Purchase Option, then



the Lessees shall provide the Navajo Nation, acting on its own behalf or through an
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authority Llcsinnatcd v the N;iyaii Nation. a riltt ul lust elisil (1)1011



the Navaj Nation Rijjtj’irst Rellisal ( )j’) to purchase niv proj ISed Navajo



Project ownership interest k)r sale by any I cssce on substantially the same terms and



ci iiiditions as a pr iposcd sale [hat occurs on or alter [lie I ,llictivc 1 )ate of this



\inciidmeni. I a I essce proposes to seU all or a Portion of IL ownership interest ii the



Navajo Pruiect. other than ihe portion SRP OWRS br the use and benclit of the I i nited



‘iaics. such I .cssee shall provide written notice in the Navajo Nation thereot stating



the terms and conditions on which it intends to sell such ownership interest. Ihe



exercise of the Navajo Nation Right of First Refusal Option and subsequent transfer



uI• the proposed Navajo Project ownership interest shall be in accordance with the



same terms, conditions and procedures [lien in eltëct tir ownership interest transfers



between the Lessees. lor purposes of exercising the Navajo Nation Right of 1-irst



j



Reftisal Option, the Navajo Nation shall be given an ownership proxy of NGS of



7.5%. l’w agreements that will be made for direct ownership are required to be



mutually acceptable by the parties to the agreement, including existing Participant release



oh liability fOr the seller.



D. The Participants shall provide the Navajo Nation, pursuant to an executed non



disclosure agreement, data and other infOrmation regarding NGS costs and operations



iiccessary to help the Navajo Nation decide whether to exercise the Navajo Nation



Purchase Option or Navajo Nation Right of First Refusal Option. Individual



Participants and the United States are not required to provide proprietary data and



other infOrmation to the Navajo Nation that they would otherwise not share with the



other Participants.



) XII. COMPLIANCE WITH AND ADDITIONAL AMENDMENTS TO THE
LEASE; FUTURE COOPERATION TO RESOLVE ISSUES
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Ixcept as specilically mudilied by dos \ntcmlnicnt. all ui the [entis aittl cojiditoits of lie



case shall remain iii lull lirce amid cued. In the event ut’ any cummilict htiwet.ni time



icrmns of (lie I ase and the terms ui his Amendment, the termims ul this i\ iendmncmmt shall



uvcrn and control. lime pruVislulls of this Sectmtmn XII shall survive the expiration or



lermflhm)utioIi of the Lease and 323 Grants.



I _ \Vithout limiting the loremoing, the provisions in Section 6 of the I ease addressing



‘)iJeration ot Navajo ( cnerating Station shall remain elicctive throtih the date the



removal ol’ the improvements and restoration oh’ the Reservation Lands as set iorth in



Section XIV (Removal ot Improvements; Restoration) is completed.



C. Section 10 of the I_ease is amended to delete subsections (a), (b) and (c) such that



Section 10 ot’the Lease shall now read as ibliows:



the Lessees rho/I comply with u/I clip pollution laws and regirlatio,is under frc/eral or



.vlcutC laws izow or lzerecier injörce.



1). Section 18 of the Lease is deleted in its entirety and replaced with the tbiiowing



language:



Eniploviizent cit the Navqjo Generating Station will be based on quafl,fications



vithout regard to race, color, creec4 religion, national origin, c/isab ility, sex, or age,



except that to the extent allowed by law preference will he given to qualied Navqjos.



tVavajo Generating Station also will give preference to quaIJIed Navc/os in



selection for apprenticeshz program openings to the extent allowed by law. The



Parties recognize that in certain circumstances the need for critical or specialized



vkiIL at the Navajo Generating Station will require selecting the most qualified person



whether or not they are Navqjo. In the event that federal law prohibits Lessees from



providing employment preference based on tribal affiliation, Lessees will folio w Indian
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/ ‘i ‘/ci 1 U c, / ‘.V ‘rih( ‘Iiii i/n.y ;grc’c’nhi lit



I’.. Sjui .: I ctsc s :iiiiiidcd Jo delete 1ii)SectiUiiS .i) and l) ‘,ut.1i that



‘eC[iUfl .1 ut the I easc sluill now i-cad as lullows:



f/h’ I.t’X.Vc’L’,V ./iall con/p/v uith u/I liutc’r /)OlIl/tUJiJ COiltr()1 !1iV5 (hid 1L’gi(/LitlOii.V u/u/er



jc’Jcrcrl. stale or Lou/fly jiti-isdictuiti. I/ow or Iiei-ei:/ter in /,rce.



I. Section .() ol the I .chLSC IS ikieteci [i ItS cnhircty.



I he Parties agree to use commercially reasonable ellorts to resolve issues (hat arise



Jurimz the Ferm. iIudini, but nut imited to. the usC of Voluntary Uonipliancc



Aitreemcnts.



ihe last sentence of Section 12(e) of the Lease is amended to read as fillows:



/.c’v.iees agree to intl/cl such dike.v wid ditches to inctiliwin use ash iviuhln the is/i



i)ispoxal irect and Lessees shall cover to a thickness oJta’elve (12) inches, iiui/essJcieraI



rc(fuiremeuzt.v iiiunckite a irea(er degree of thickness, of earth any areas conlainiuig



us/i and seed sue/i cart/i cover in order to prevent ii’uiI and Water erosion.



Exhibit 9, List of Permanent Structures, to the Indenture of Lease is amended to add the



Ibliowing at the ending of the existing list of structures:



Luke l’ump Station and two 30-inch waler delivery pipes between the Lake Pump Station



am//lie iIetering Pit located at the Plant Site.



XIII. ASSIGNMENTS



A. The Parties hereby amend the provisions of Section 13 of the Lease to add the



Ibliowing to the existing circumstances in which each Lessee may transfer or assign



its rights and interests in the Lease without need for consent of the Navajo Nation or the



Secretary at any time:



) I. to the Navajo Nation, its enterprises and authorities; or
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to wi ,\ttili:iic.



t. Nxeept as pLvidL.d in ectiuii 13 ut [he l.ctsc, as mended by this Ainemidmnent. alt



iliter :Lssiumtmemmts shall be suljeet to the prior vritten cDiISti1t vi the Navaf() Nation,



\ IiwI’m mt)Eiseflt shall tiot be unreasonably withheld or LICLILyCLI, rior to approval by



[lie Secretary. Ihe Navajo Nation shall not charge any ti.e br ri.viewi11g a



requested assimineiit except tr routine administrative processing tees.



\V ithin thirty (_O) days ol any assignment penn itted without Navajo Nation consent in



the I .ease. as amended by this Amendment, the assignor I .essee wilL provide the



Navajo Nation with written noLtc indicating the parties to the assignment, date ol’



assignment and relationship between the assignor and assignee.



XLV. REMOVAL OF EM PRO VEMENTS; RSTORAT1ON



A. Upon the provision of a Notice of Lease Termination by the Lessees, or other



termination or expiration of the Lease, the removal and restoration of the Leased Lands



shall be in accordance with the provisions of Section 12 of the Lease, provided that



removal and restoration shall be limited to those actions required by Section 12 of the



Lease and the applicable laws and regulations of the United States in force at the time



at decommissioning of the Navajo Project.



13. The Navajo Nation acknowledges and agrees that the removal of improvements and



restoration of the 323 Grants premises shall be completed in accordance with and



limited to those actions required by the 323 Grants and the applicable laws and



regulations of the United States, provided such removal and restoration activities shall be



completed no later than December 23, 2045, subject to Sections XIV(D) and (E) below.



C. If the removal of improvements and restoration of Leased Lands and the 323 Grants



premises extends beyond the expiration of the Term of the Lease, Lessees shall hive
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until I)LC1.lltiICf 23. 201’) Ii) CUit1i)lCl. lCtflt)Vat Lu jIilpI)VcIllcnts ailtl RS[Uri1It)i1 LII the



1 cised luitcis and 23 ( hunts prem!ses. In )u1.sftlCrutiun of’ the i{)rcu1oilIe. Issees dt:il]



continue u pay the I.case Rvnients. [.oeul (uunmuniy Itivulveiticiti Pamcitis aitcl



.cltolarsliip Pn)mcnts imul the carher uul (1) the dite ul coiipIetiun ul retutival ul



impruvcmcllls and restorattcun ut the I cased I .ands and 323 C rants jrei1t es. or .2)



I)ecemher 23. 2044.



1). If .cssees detcnnine that they cannot complete removal and rcstoraton on (he leased



lands and 323 Grants by December 23. 2045. l.essees and the Navajo Nation shall



eculimdnce uood huth negotiatmflS for conipensation. to be paid to the Navajo Nation



br prospective periods of oCelipatiOfl. use or burden of the I .eased Lands and 323



( rants_



F. Lessees shall provide written notice to the Navajo Nation at least eighteen (1 )



months prior to the planned start of removal of any transmission Ihcilities (the



“Transrn ission Facil itv Removal Notice”).



1. Within thirty (30) days of receipt of a Transmission Facility Removal



Notice, the Navajo Nation may request in writing that Lessees provide the



Navajo Nation, at Lessees’ sole cost and expense, a Phase I Environmental Site



Assessment (the ‘Phase I ESA”) of the affected 323 Grant(s) consistent with



ASTM E1527 and U.S. Environmental Protection Agency’s All Appropriate



Inquiry rule.



2. Lessees shall provide the Phase I ESA to the Navajo Nation within six (6)



months of the Navajo Nation’s request to provide a Phase [ESA.



3. Within six (6) months of the delivery of the Phase I ESA to the Navajo



Nation, the Navajo Nation shall provide written notice to Lessees that
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.CSNCCS (a) sliLOtid )rocecd wtth ternoval ;titd estoratiuti ut (he raI1stt1isioJt



tjci lies associated with the 323 ( ranl(s). or (b) should instead tr;uistir



wttcrslup to the Navajo Nation ol all or any speci heal ly identi tied



iiiprovctncnts then CXiStifl oil the tight ot way associated with the 323 C imnts.



In the event no notice is given, the Navajo Nation shah I be deemed to have



tiutilied Lessees to proceed with removal of the transmission lItcilities and



restoration ut the property with the 323 Grant(s).



Ii the Navajo Nation provides, or is deemed to have provided, notice to



.cssees that removal o the transmission improvements and restoration ot the



associated 323 Grants is requircd, Lessees shall complete removal and restoration



as set l’orth in this Section XIV (Removal o1: lmpovernenEs Restoration).



V. 11: Lessees arc required to conduct post-closure monitoring or similar activities on the



Reservation Lands, the Navajo Nation shall provide access to Lessees and their



eoittractors tbr such activities at no cost to Lessees and their contractors except for



nominal administrative processing tes.



G. The provisions of this Section shall survive the expiration or termination of the Lease



and 323 Grants.



XV. CONSENT TO GRANTS OF RIGHT-OF-WAY AND EASEMENT



A. The Navajo Nation hereby provides its consent to the issuance or extension by the



Secretary of all 323 Grants required by the Navajo Project and associated facilities,



including the transmission system, listed on Exhibits I and 2 attached hereto, through



December 22, 2044 and as provided in Section XIV (RemovaL of Improvements:



ation. The Navajo Nation hereby consents to the inclusion of the following



language in all 323 Grants required by the Navajo Project and associated facilities,
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)u&Iin th lr:inslmssiun %1cin iii scibsimitially he lunn siawd hclu\v;



1/i /cic’i/itii.v, 1l’i(C1lii’.V, i1fl/)roelllc’Il1.V. t’cfl(lf)ilIelIt tif id /I,f)IiY ( ilic’r I/ian



iiH!lIdlii(i1’(i/)/e biii//iiis) i/ ii/icitci’er hijici and iutttere cI’Ui.V/l’lfl’/d’(f, /l/iLL’(/ 111



hi’ the iruntet.v o/ tlw 323 C ;mt mi I/IL’ t.ruIitec/ Iciifs pursuant 1(1 i’ILli(.V tict/iIiPL’cI lB



1/Ic’ Ii:lI1 u/ t’it./1IV—o/—lVclV, cxprc’vslv 1llc/ud/ifl’ lint mu /k’in lhnitecl to the Vrii’ii/o



;‘Fft’Pa1j)it .SIc1tU)fl, mill /iCi/i1iL’S miiicl rifliclurm’s IM’cfdl thLrewiull 11)1(1 I(’l(i!CC/ tliL’rc’to. u/I



rail 1r’insporIanon /wi1itie.v, Irmni.vi,iis.viwi /itcilities i out the n’/utemi su’itcht’arck



ilie’refor (iw,-eiiia/ter ca//en “rc’nun’ah/e jmpei-n”), mix aai,I.vt the (Jijited S/mites, the



.S’crciciri’, !/!c tVmivci/o tVmitU)lI aim1 ct/I t,t/ir /m(lrIW.V alul fJet:vo?lS wJi(mllLVOmlt’L’r



iincIiuhnt iyithoiit Ii,imitation uiiv party acquiring cmv interc’.vt in the Lra!IIec/ lam/s or



dliv interest in or lien, c/aim or encumbrance against any (f such ,fiwililies,



structures, improvements, equtp,?wnh and property f whatever kind and nczture), shall



he deemed to be and remain personnil property of the granhee.v of the 323 Grants, not



mm/7LvecI to the realty, ctnnL subject to Sc’cdon .‘7Vf’1) oJ the Lease Amendment No. I,



removnthle by the grantees oft/ic 323 Grant at any time prior to or within tweni v—Jour



(24) months c,iter expiration or earlier termination for any reason of’ the §323 grant.



Subject to Section XiJ’(B) of the Lease Amendment No. 1, tIme granrees of the 323



Grants may remove, cit or prior to iweiuy—Jbiir (‘2-1,.) months following the expiration or



earlier terflhiiuitiofl of the §323 grant, all removable properly except as set forth in the



Lease mend any amendments to the Lease.



13. The Navajo Nation agrees to cooperate with Lessees to complete all necessary tderal



and state environmental reviews and obtain all necessary regulatory approvals, and



shall support Lessees and the Navajo Project in any National Environmental Policy



) Act or other similar impact analysis with the Department of Interior, other federal or state
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icncies or the Navajo Nation. Iii in cvcflt sIsill the Navajt Natk)II take a position with



he I )e ailment oh lulL-nor or other agency that is adverse to I .essecs with respect. to



the approval of this Amendment or the issuance ot the listed 32.3 ( nuits. the



Imoim1 is miot imitended to preclude [he Navajo Nation or aimy pci-son [ruin



)articipating in or coinmcnung umi any necessary environmental reviews.



It is the Parties’ intention that the Navajo Proicct and [he Four Corners Project have



all 323 C irants necessary to operate in the event uric of the plants ceases operation.



Ike Parties acknowledge and consent to the required transfers of then— existinz



transmission 323 Grants.



U. rhe Navajo Nation acknowledges and agrees that the users of the Moenkopi



Switehvard shall continue to own and operate those assets fbr the benefit of either or



both the Navajo Southern Transmission System and the Moenkopi — Eldorado



rransmission Line even if there is a partial decommissioning of either transmission



system or if there is a need to transfer the facilities between such users.



E. flie Navajo Nation hereby consents to the inclusion of terms in the new or renewed 323



Grants required by either the Four Corners Project or the Navajo Project that will provide



a right to transfer 323 Grants or facilities listed in Section XV(E)(l) and XV(E)(2) below



between the Participants and the participants in the Four Corners Project (“Four Corners



Participants’) without further approval by either the Secretary or the Navajo Nation in the



Following instances:



1. In the event the Four Corners Project permanently ceases to operate and the



Navajo Project continues to operate, the Navajo Nation agrees that the Four



Corners Participants may transfer to the Participants all of the facilities in the



Moenkopi Switchyard and the portion of the 500 kV Eldorado transmission line
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\‘est l(((lli tilL. l)CllL(l1i Svitclivartl It) ihe western lRllln(larv UI Ilic. Nav:io



Nation (tile \locnkllpi—Hdurad I usnussion line). I twit sW mt my



IV is iOn Itherwise ii \ ineiidment and S lement No. .2 and A ncndinent :md



N u pp leincur. No. to Supp leinental and Add itiona indenture of I ease hctveen



the Navajo Nation and die Four Corners Participants (the Ruir ( oniers I case



:\ ncmhneni’). t Jpon trans (èr ut the Mocnkopi Switchyard and Moenkopi—



L Idorado hransimsswn I me liciI ities. as provided in ihis Section. the I case



Payment vi1I be adjusted upward by an airiount equal to $1 .600M() per acre



escalated according to Section VJhl(C’) I Payment Escalation) multiplied by the



number of acres included in the 323 Grants for the Moenkopi Switchyard and



the Moenkopi—Ildorado l’ransmission Line set forth in Exhibit 2 attached hereto.



3 2. Iii the event the Navajo Project permanently ceases to operate and the l:olir



Corners Project continues to operate, the Participants in the Navajo Project,



upon agreement by the Four Corners Participants to grant access to the Navajo



Nation to such 323 Grants and lhcihitics on the 323 Grant according to



applicable FERC rules then in effect, may transfer the 323 Grant and facilities



br the Navajo Southern Transmission System from one mile east of the



Moenkopi Switchyard to the southern border of the Navajo Nation to the Four



Corners Participants. The 323 Grant shall expire on July 6, 2041 or upon



the Four Corners Project permanently ceasing operations, whichever occurs



earlier. The 323 Grant for this portion of the line will include a condition that



any transfer of the 323 Grant to the Four Corners Participants will include an



annual payment of$1600 per acre escalated according to Section VIlE (Pawrient



) Escalation) multiplied by the number of acres included in the 323 Grants for
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he NaVa(O St)tlthCfH lI.1ISIlNS.’ttm S’,tcin IL)tt) tate tiJ c;1tt ol the 1



\Iocloi Switchyard to the southern border ufihe Navajo Nation.



Jpctn expiration ot the 323 ( rants transJirred between [he lour ( ‘omers



l’ailicipants and the Participants pursuant to Sections XV( l)( I) and X V(1j(j)



above, the removal of improvenients or trans Iër ot Iheiliiies located within



the 323 ( rants shaH occur in cuntbrmnity with the applicable lease. as



amended, lbr the last operating plant (either NGS or l:mr Corners Project) and



the then-applicable 323 Grant.



1. In consideration tbr the Navajo Nation’s consent to the Lenns and conditions of



this Section y, the Navajo Nation shall have the riIit, subject to applicable



FlRC rules then in eiThct, to access [lie lines and switchyard(s) located on



any 323 Grant that is transferred as a result ut this Section, and which are
/



associated with the Navajo Project for the purpose ut transmitting electricity



generated from projects sited on Navajo Nation lands or projects in which the



Navajo Nation has an ownership interest.



XVI. LOCAL COMMUNiTY INVOLVEMENT



A. Upon the execution of this Amendment by the Non-U.S. Participants, a fund (the



‘Chapter Fund’) shall be created and administered by Lessees tbr the benefit of the



NGS Community Chapters. Upon execution of this Amendment by the Navajo Nation,



75.7% of two percent (2%) of nine million dollars ($9,000,000.00) (which is



$136,260.00) shall begin to accrue during the Lease Payment Accrual Period. The



accrued proceeds shall be escalated according to Section VlI[(B) (Payment



Escalation) and paid into the Chapter Fund within thirty (30) days after the date that



the Navajo Nation and all Non-U.S. Participants execute this Amendment.
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\(Itf1’,t:i(1Llim :tIttlIm4 cuittamed licretli IL) tIle co[itrarv, it this ,\tiicittliiieiit IS nut



.1p)ruveLl and esectitcd by all of the Non—I .5. l’iicipan(s on r Llrc Ikeember 23,



I 8, l;en iio accrued Non—I 1.5 f’:lrticLpaFlt p rtioii of the lease Payments intended tir



ilie ( hapler Find shall be Line and owing by the Nun—U.S. Part pants to the Navati



N t i LII.



I I. \ tier the Navajo Nation and all Non—U.S. l’artieipans have executed this AcueiidmenL



SRI’ shil I xty an amount etjtial to 75.7% of two percent (2%) of the then current Lease



Rm’ineiit into the Chapter Fund each Lease Year at the lime of payment ci the Lease



Pa ment until the earlier ut: (1) l)ecemher 23. 2() I 8: or (2) the Eliective I)ate.



C. It’ and when SRP pays the Reirmaining Signing Payment amount described in



Section VII (United States Shnintz Payment) that portion of the payment that is



) attributable to the Chapter Fund tbr periods prior to the Effective Date shall he paid



into the Chapter Fund. It’ and when the Effective Date occurs, SRP shall pay an amount



equal to two percent (2%) of the then current Lease Payment into the ChapterFund



each Lease Year at the time of payment of the Lease Payment until termination of the



Lease and compliance with Section XIV (Removal oi[mnrovements: Restoration) by the



Lessees.



XVII. SCHOLARSHIP



A. Upon the execution of this Amendment by the Non-U.S. Participants, a fund (the



“Scholarship Fund’) shall be created and administered in cooperation with Lessees by



the Office of Navajo Nation Scholarship and Financial Assistance for the use of



awarding scholarships and tinancial assistance to eligible applicants (“Navaj



Gcneratini Station Scholarships”). Upon execution of this Amendment by the Navajo



Nation, 75.7% of 2.78% of nine million dollars ($9,000,000.00) (which is
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I X).1() I .11)) shall bc2in to accrue during the Lease Puyntcnt Accrual Period. Ihe



iccrtted 1ods shall be escalated according to Section Vlll(B) (Payment



I scaIation) and paid into the Scholarship i:tmnd within thirty (30) days alter the date



that the Navajo Nation and all Non—U.S. Participants execute this Amendment.



Notwithstanding anything contained herein to the contrary, i this Amendment is ilot



approved and executed by all of the Non-U.S. Participants on or befire December 23,



201 8. then no accrued Non-U.S. Participant portion of the Lease Payments intended I-br



the Scholarship Fund sluill be due and owing by the Non-U.S. Participants to the Navajo



Nation.



13. Alter the Navajo Nation and all Non-U.S. Participants have executed this Amendment,



SRP shall pay an amount equal to 75.7% of 2.78% of the then current Lease



Payment into the Scholarship Fund each Lease Year at the time of payment of the



Lease Payment until the earlier of: (1) December 23, 2018; or (2) the Effective Date.



C. If and when SRP pays the Remaining Signing Payment amount described in



Section VII (United States Signing Paqient), that portion of the payment that is



attributable to the Scholarship Fund for periods prior to the Effective Date shall be



paid into the Scholarship Fund.



D. If and when the Effective Date occurs, SRP shall pay an amount equal to 2.78% of the



then current Lease Payment into the Chapter Fund each Lease Year at the time of



payment of the Lease Payment until the termination of the Lease and compliance



with Section XIV (Removal of Improvements; Restoration by the Lessees.



12. The amounts paid into the Scholarship Fund pursuant to this Section are in addition to



the scholarship amounts paid by NGS through Peabody Western Coal Company.



XVIH. NO THTRI) PARTY BENEFICIARIES



SGS Lease Amendment 1 as apprøved by NNC 7/18/2013 (Legislatton #017743) 40











No l’cru:is other th:m the ‘attics and lie ‘n esNurs uid assigns o(suJi h’arcics, diahi have aciv



hits. wivilecs. aivcrs. li.iatiuns or rejitedies whatsoever under [lie I case or I his



\ ni en tint ciii.



XIX. .\I’l’ROVAL liDl:R 25 USC 3l5(a)



lie Parties aekno\vicd2c and agree that this Amendment shall not be ciThcti ye until approved by



I he Secretary in accordance with lithe 25. Il nited Slates Code Section 1 1 5(a).



XX. COUN’L’ERLARTS



This :\niericjtiictit may be cxccutd in one or more counterparts, each ol wh,eli shall he deemed



an orteinal but which together shall constitute one and the same instrument.



XXI. EFFECT OF AMENDMENT



Lxcept as speciticaily modi tied by this Amendment, all ofthe terms and conditions of the Lease



remain in full Ebree and effect. In the event of any con ilict between the terms of the Lease and



the terms of this Amendment, the terms of this Amendment shall govern and control.



XXII. I NCORPO RATION OF PRiOR AG REEMENTS



i’his Amendment and the Lease contain the entire understanding of the parties hereto with



respect to the subject matter hereof, and no prior or other written or oral agreement or



undertaking pertaining to any such matter shall be effective tbr any purpose.



XXIII. ‘IODIFICATION OF AMENDMENT



This Amendment may not be modified, nor may any right or obligation hereunder be waived



orally, and no such amendment or modification shall be effective for any purpose unless it is in



writing and signed by all Parties and approved as required by the United States.



XXIV. SEVERABILITY OF PROVISIONS



If any one or more of the covenants, agreements or provisions herein contained shall be held



contrary to any express provisions of law or contrary to the policy of such law, though not
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,es’lv utlhill(e1l. tr a.uns1 jtjbhc plic)’, tr Itali r any ictsutt vlt;tL oever he itvaIid. heit



udi lVcIUU1LS. wrcailentS ur jirovistolls shall L)e null and \‘uftl and shall he died SCj)IiLblt.



ruil1 the reiiiatlmlg i )VeIlllltS. aLreeInen1s or rvistis and shall in no way alThet the validity ul



aii’ ui the other provisions hicreol.



XXV. AUThORiTY



.\H Non—U.S. RirUcipauLs (excluding SRP on behalf of the U.S. prior to receipt oh secretary



.\itproval ) have the legal authority to, and are not pro[ubitcd by law, lom executing this



;\lUeHdullent provided, however, that the dflixtiveriess ot this Amendment shall be subject to



Secretary Approval and the pro’iions oh Section X (Revocation of Amendment).
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From: McKaughan, Colleen
To: Stephen B. Etsitty; Eugenia Quintana
Cc: Lee, Anita
Subject: Response to President Shelly Request for NGS Consultation
Date: Thursday, June 27, 2013 2:42:00 PM
Attachments: 2013_0627 EPA letter to President Shelly.pdf


 
Hi, Steve and Eugenia,
 
Here is a copy of the letter that EPA is sending to President Shelly in response to his request for
 consultation on NGS. I believe we originally discussed this time frame because we were going to
 schedule the hearings in the latter part of July. As you have probably heard, we are extending the
 public comment period from August 5, 2013 to October 5, 2013 at the request of SRP and the
 Technical Working Group, of which the Navajo Nation is a member. This means that the hearings
 will not take place in July or August.  We have time reserved on Jared’s calendar in July for
 consultation with President Shelly. Please let us know if the President would prefer consultation at a
 different time, now that the hearings are going to be postponed.
 
I will send you a copy of the notice extending the public comment period in a separate email for your
 files.
 
Colleen
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From: McKaughan, Colleen
To: Kelly.Barr@srpnet.com
Cc: Jordan, Deborah; Lee, Anita
Subject: Signed notice NGS extended comment period
Date: Thursday, June 27, 2013 12:05:00 PM
Attachments: Pre-Publication Version NGS 2nd Extension of Comment Period.pdf


 
Hi, Kelly,
 
Debbie told me that she talked to you about the public comment period extension this morning. I
 am forwarding a copy of the notice so you can share it with the Technical Working Group. We will
 also be contacting the Arizona Congressionals, National Park Service, NPCA, and Sierra Club about
 the extension. If you have any questions, please give me a call at 520-498-0118.
 
I hope you are doing well.
 
Colleen



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=F37EB6F19D09495190CAD9CCA9EE8F62-CMCKAUGH
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The Air Division Director at EPA Region 9, Deborah Jordan, signed the following notice on 6/26/13, extending the comment period further for 
a February 5, 2013 proposed rulemaking (78 FR 8274), and EPA is submitting it for publication in the Federal Register (FR). While we have 
taken steps to ensure the accuracy of this Internet version of the notice, it is not the official version of the notice. Please refer to the official 
version in a forthcoming FR publication, which will appear on the Government Printing Office's FDsys website 
(http://fdsys.gpo.gov/fdsys/search/home.action) and on Regulations.gov (http://www.regulations.gov) in Docket No. EPA-R09-OAR-2013-
0009. Once the official version of this document is published in the FR, this version will be removed from the Internet and replaced with a link 
to the official version. 



 



 



6560-50-P 



ENVIRONMENTAL PROTECTION AGENCY 



40 CFR Part 49 



[EPA-R09-OAR-2013-0009; FRL-] 



Approval of Air Quality Implementation Plans; Navajo Nation; 



Regional Haze Requirements for Navajo Generating Station; 



Extension of Public Comment Period 



AGENCY: Environmental Protection Agency (EPA). 



ACTION: Notice of Extended Comment Period. 



SUMMARY: On February 5, 2013, EPA proposed a Best Available 



Retrofit Technology (BART) determination for oxides of nitrogen 



(NOX) for the Navajo Generating Station (NGS), located on the 



Navajo Nation, and provided a three-month period for public 



comments, to close on May 6, 2013. The Navajo Nation, Gila River 



Indian Community, and other affected stakeholders requested a 



90-day extension of the comment period to allow time for 



stakeholders to develop an alternative to EPA’s proposed BART 



determination that achieves greater reasonable progress. On 



March 19, 2013, EPA extended the close of the public comment 



period to August 5, 2013. On June 10, 2013, EPA signed a notice, 



published in the Federal Register on June 19, 2013, of our 



intent to hold five public hearings in the state of Arizona. On 



June 20, 2013, Salt River Project (SRP), the operator and co-
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owner of NGS, submitted a letter on behalf of six stakeholders, 



including the Navajo Nation and Gila River Indian Community, 



describing the development of a stakeholder alternative, and 



requesting another extension of the comment period to allow the 



stakeholders additional time to finalize their alternative and 



submit it to EPA for consideration in the rulemaking process. 



EPA is extending the comment period for this proposed rulemaking 



by 60 days to October 4, 2013. 



DATES: Comments on the proposed BART determination for NGS must 



be postmarked no later than October 4, 2013. 



ADDRESSES: Submit comments, identified by docket number EPA-R09-



OAR-2013-0009, by one of the following methods:  



(1) Federal eRulemaking Portal: www.regulations.gov. Follow the 



on-line instructions. 



(2) E-mail: r9ngsbart@epa.gov. 



(3) Mail or deliver: Anita Lee (Air-2), U.S. Environmental 



Protection Agency Region 9, 75 Hawthorne Street, San Francisco, 



CA 94105-3901.  



For more detailed instructions concerning how to submit 



comments on this proposed rule, and for more information on our 



proposed rule, please see the notice of proposed rulemaking, 



published in the Federal Register on February 5, 2013 (78 FR 



8274). 
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Instructions: All comments will be included in the public 



docket without change and may be made available online at 



www.regulations.gov, including any personal information 



provided, unless the comment includes Confidential Business 



Information (CBI) or other information whose disclosure is 



restricted by statute. Information that you consider CBI or 



otherwise protected should be clearly identified as such and 



should not be submitted through www.regulations.gov or e-mail.  



www.regulations.gov is an “anonymous access” system, and EPA 



will not know your identity or contact information unless you 



provide it in the body of your comment. If you send an e-mail 



directly to EPA, your e-mail address will be automatically 



captured and included as part of the public comment. If EPA 



cannot read your comment due to technical difficulties and 



cannot contact you for clarification, EPA may not be able to 



consider your comment.  



Hearings: EPA intends to schedule five public hearings to 



accept oral and written comments on the proposed rulemaking. EPA 



intends to hold the public hearings at locations on the Navajo 



Nation and the Hopi Tribe, as well as in Page, Phoenix, and 



Tucson, Arizona. EPA will provide notice and additional details 



related to the hearings in the Federal Register, on our website, 



and in the docket for this proposed rulemaking.  
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Docket: The index to the docket for this action is 



available electronically at www.regulations.gov and in hard copy 



at EPA Region 9, 75 Hawthorne Street, San Francisco, California. 



While documents in the docket are listed in the index, some 



information may be publicly available only at EPA Region 9 



(e.g., maps, voluminous reports, copyrighted material), and some 



may not be publicly available in either location (e.g., CBI). To 



inspect the hard copy materials, please schedule an appointment 



during normal business hours with the contact listed in the FOR 



FURTHER INFORMATION CONTACT section. 



FOR FURTHER INFORMATION CONTACT: Anita Lee, EPA Region 9, (415) 



972-3958, r9ngsbart@epa.gov.  



SUPPLEMENTARY INFORMATION: Throughout this document, “we”, “us”, 



and “our” refer to EPA. 



Table of Contents 



I. Background 



II. Today’s Action 



I. Background 



NGS is a coal-fired power plant located on the Navajo 



Nation Indian Reservation, just east of Page, Arizona, 



approximately 135 miles north of Flagstaff, Arizona. Emissions 



of NOX from NGS affect visibility at 11 National Parks and 



Wilderness Areas that are designated as Class I federal areas, 
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mandated by Congress to receive heightened protection. NGS is 



subject to the BART requirement of the CAA and the Regional Haze 



Rule based on its age and its effects on visibility in Class I 



areas.   



On February 5, 2013, EPA proposed a BART determination to 



require NGS to achieve a nearly 80 percent reduction of its 



current overall NOX emission rate. EPA also proposed an 



alternative to BART that would provide flexibility to NGS in the 



schedule for the installation of new post-combustion control 



equipment. EPA’s proposed alternative to BART credits NGS for 



its early and voluntary installation of new combustion controls 



to reduce NOX emissions beginning in 2009. EPA, therefore, 



proposed to find that this alternative achieves greater 



reasonable progress than BART.  



In recognition that there may be other approaches that 



could result in equivalent or better visibility benefits than 



BART, as well as the singular importance of NGS to the Navajo 



Nation, Hopi Tribe, the Gila River Indian Community, and 



numerous other tribes located in Arizona, EPA also outlined a 



framework for evaluating other alternatives to provide greater 



flexibility than EPA’s proposed alternative to BART.  



EPA encouraged a robust public discussion of our proposed 



BART determination and alternative, as well as other possible 
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alternatives, and recognized the potential need for a 



supplemental proposal if other approaches developed by other 



parties are identified as meeting the needs of stakeholders and 



meeting the requirements of the CAA.  



EPA received requests for a 90-day extension of the public 



comment period from the Navajo Nation, the Gila River Indian 



Community, and other stakeholders, in order to allow 



stakeholders time to develop alternatives to BART for EPA’s 



consideration. On March 19, 2013, EPA extended the close of the 



public comment period to August 5, 2013 (78 FR 16825). EPA 



recognized that the stakeholder process, to develop viable 



alternatives to BART that provide additional flexibility to the 



owners of NGS while achieving more emission reductions to assure 



greater reasonable progress than BART, would require a 



significant amount of time. EPA also recognized the critical 



importance of active participation by affected tribes located in 



Arizona in the development of alternatives to BART. 



On June 10, 2013, EPA signed a notice, published on June 



19, 2013, of our intent to hold five public hearings throughout 



the state of Arizona (78 FR 36716). EPA intends to hold hearings 



at one location each on reservation lands of the Navajo Nation 



and Hopi Tribe, and in Page, Phoenix, and Tucson, Arizona. 
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On June 20, 2013, SRP submitted a letter, on behalf of six 



stakeholders, requesting another extension of the comment period 



for NGS.1 SRP describes working over the past several months with 



representatives from the Central Arizona Water Conservation 



District, the Environmental Defense Fund, the Gila River Indian 



Community, the Navajo Nation Environmental Protection Agency, 



and the U.S. Department of the Interior to develop a BART 



alternative. SRP states that although significant progress has 



been made on the development of an alternative, additional time 



is needed to finalize their alternative and submit it to EPA for 



consideration in the rulemaking process. 



II. Today’s Action 



In today’s action, EPA is extending the comment period for 



our proposed BART determination for NGS by 60 days, to October 



4, 2013. EPA is granting a 60-day extension to allow time for 



the stakeholders to finalize their alternative and submit it to 



EPA for consideration in the rulemaking process.  



 



List of Subjects in 40 CFR Part 49 



     Environmental protection, Air pollution control, Indians, 



Intergovernmental relations, Nitrogen Dioxide. 
                                                            
1 See letter dated June 20, 2013 from Kelly J. Barr, SRP, to 
Jared Blumenfeld, EPA, re: Request for Extension of the Public 
Comment Period, Proposed Rule – Regional Haze Requirements for 
Navajo Generating Station Docket No. EPA-R09-OAR-2013-0009. 











 



 
This document is a prepublication version, signed by the Air Division Director for EPA Region 9, Deborah Jordan, on 6/26/13. We have 
taken steps to ensure the accuracy of this version, but it is not the official version. 



 
Page 8 of 8 



 



 



Authority: 42 U.S.C. 7401 et seq. 



 



June 26, 2013 /s/ 



Dated: Deborah Jordan, 



 Air Division Director, Region 9. 













From: McKaughan, Colleen
To: Kevin Dahl; sandy.bahr@sierraclub.org
Cc: Lee, Anita
Subject: Signed notice NGS extended comment period
Date: Thursday, June 27, 2013 12:35:00 PM
Attachments: Pre-Publication Version NGS 2nd Extension of Comment Period.pdf


Kevin and Sandy,
 
We have decided to extend the NGS public comment period by 60 days from August 5, 2013, to
 October 5, 2013, at the request of SRP and the Technical Working Group.  I am forwarding a copy of
 the notice. We will let you know the dates of the public hearings as soon as we have made that
 decision, but they will not be in  July or August. The locations will remain the same. Let me know if
 you have questions.
 
Colleen



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=F37EB6F19D09495190CAD9CCA9EE8F62-CMCKAUGH

mailto:kdahl@npca.org

mailto:sandy.bahr@sierraclub.org

mailto:Lee.Anita@epa.gov






The Air Division Director at EPA Region 9, Deborah Jordan, signed the following notice on 6/26/13, extending the comment period further for 
a February 5, 2013 proposed rulemaking (78 FR 8274), and EPA is submitting it for publication in the Federal Register (FR). While we have 
taken steps to ensure the accuracy of this Internet version of the notice, it is not the official version of the notice. Please refer to the official 
version in a forthcoming FR publication, which will appear on the Government Printing Office's FDsys website 
(http://fdsys.gpo.gov/fdsys/search/home.action) and on Regulations.gov (http://www.regulations.gov) in Docket No. EPA-R09-OAR-2013-
0009. Once the official version of this document is published in the FR, this version will be removed from the Internet and replaced with a link 
to the official version. 



 



 



6560-50-P 



ENVIRONMENTAL PROTECTION AGENCY 



40 CFR Part 49 



[EPA-R09-OAR-2013-0009; FRL-] 



Approval of Air Quality Implementation Plans; Navajo Nation; 



Regional Haze Requirements for Navajo Generating Station; 



Extension of Public Comment Period 



AGENCY: Environmental Protection Agency (EPA). 



ACTION: Notice of Extended Comment Period. 



SUMMARY: On February 5, 2013, EPA proposed a Best Available 



Retrofit Technology (BART) determination for oxides of nitrogen 



(NOX) for the Navajo Generating Station (NGS), located on the 



Navajo Nation, and provided a three-month period for public 



comments, to close on May 6, 2013. The Navajo Nation, Gila River 



Indian Community, and other affected stakeholders requested a 



90-day extension of the comment period to allow time for 



stakeholders to develop an alternative to EPA’s proposed BART 



determination that achieves greater reasonable progress. On 



March 19, 2013, EPA extended the close of the public comment 



period to August 5, 2013. On June 10, 2013, EPA signed a notice, 



published in the Federal Register on June 19, 2013, of our 



intent to hold five public hearings in the state of Arizona. On 



June 20, 2013, Salt River Project (SRP), the operator and co-
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owner of NGS, submitted a letter on behalf of six stakeholders, 



including the Navajo Nation and Gila River Indian Community, 



describing the development of a stakeholder alternative, and 



requesting another extension of the comment period to allow the 



stakeholders additional time to finalize their alternative and 



submit it to EPA for consideration in the rulemaking process. 



EPA is extending the comment period for this proposed rulemaking 



by 60 days to October 4, 2013. 



DATES: Comments on the proposed BART determination for NGS must 



be postmarked no later than October 4, 2013. 



ADDRESSES: Submit comments, identified by docket number EPA-R09-



OAR-2013-0009, by one of the following methods:  



(1) Federal eRulemaking Portal: www.regulations.gov. Follow the 



on-line instructions. 



(2) E-mail: r9ngsbart@epa.gov. 



(3) Mail or deliver: Anita Lee (Air-2), U.S. Environmental 



Protection Agency Region 9, 75 Hawthorne Street, San Francisco, 



CA 94105-3901.  



For more detailed instructions concerning how to submit 



comments on this proposed rule, and for more information on our 



proposed rule, please see the notice of proposed rulemaking, 



published in the Federal Register on February 5, 2013 (78 FR 



8274). 
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Instructions: All comments will be included in the public 



docket without change and may be made available online at 



www.regulations.gov, including any personal information 



provided, unless the comment includes Confidential Business 



Information (CBI) or other information whose disclosure is 



restricted by statute. Information that you consider CBI or 



otherwise protected should be clearly identified as such and 



should not be submitted through www.regulations.gov or e-mail.  



www.regulations.gov is an “anonymous access” system, and EPA 



will not know your identity or contact information unless you 



provide it in the body of your comment. If you send an e-mail 



directly to EPA, your e-mail address will be automatically 



captured and included as part of the public comment. If EPA 



cannot read your comment due to technical difficulties and 



cannot contact you for clarification, EPA may not be able to 



consider your comment.  



Hearings: EPA intends to schedule five public hearings to 



accept oral and written comments on the proposed rulemaking. EPA 



intends to hold the public hearings at locations on the Navajo 



Nation and the Hopi Tribe, as well as in Page, Phoenix, and 



Tucson, Arizona. EPA will provide notice and additional details 



related to the hearings in the Federal Register, on our website, 



and in the docket for this proposed rulemaking.  
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Docket: The index to the docket for this action is 



available electronically at www.regulations.gov and in hard copy 



at EPA Region 9, 75 Hawthorne Street, San Francisco, California. 



While documents in the docket are listed in the index, some 



information may be publicly available only at EPA Region 9 



(e.g., maps, voluminous reports, copyrighted material), and some 



may not be publicly available in either location (e.g., CBI). To 



inspect the hard copy materials, please schedule an appointment 



during normal business hours with the contact listed in the FOR 



FURTHER INFORMATION CONTACT section. 



FOR FURTHER INFORMATION CONTACT: Anita Lee, EPA Region 9, (415) 



972-3958, r9ngsbart@epa.gov.  



SUPPLEMENTARY INFORMATION: Throughout this document, “we”, “us”, 



and “our” refer to EPA. 



Table of Contents 



I. Background 



II. Today’s Action 



I. Background 



NGS is a coal-fired power plant located on the Navajo 



Nation Indian Reservation, just east of Page, Arizona, 



approximately 135 miles north of Flagstaff, Arizona. Emissions 



of NOX from NGS affect visibility at 11 National Parks and 



Wilderness Areas that are designated as Class I federal areas, 
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mandated by Congress to receive heightened protection. NGS is 



subject to the BART requirement of the CAA and the Regional Haze 



Rule based on its age and its effects on visibility in Class I 



areas.   



On February 5, 2013, EPA proposed a BART determination to 



require NGS to achieve a nearly 80 percent reduction of its 



current overall NOX emission rate. EPA also proposed an 



alternative to BART that would provide flexibility to NGS in the 



schedule for the installation of new post-combustion control 



equipment. EPA’s proposed alternative to BART credits NGS for 



its early and voluntary installation of new combustion controls 



to reduce NOX emissions beginning in 2009. EPA, therefore, 



proposed to find that this alternative achieves greater 



reasonable progress than BART.  



In recognition that there may be other approaches that 



could result in equivalent or better visibility benefits than 



BART, as well as the singular importance of NGS to the Navajo 



Nation, Hopi Tribe, the Gila River Indian Community, and 



numerous other tribes located in Arizona, EPA also outlined a 



framework for evaluating other alternatives to provide greater 



flexibility than EPA’s proposed alternative to BART.  



EPA encouraged a robust public discussion of our proposed 



BART determination and alternative, as well as other possible 
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alternatives, and recognized the potential need for a 



supplemental proposal if other approaches developed by other 



parties are identified as meeting the needs of stakeholders and 



meeting the requirements of the CAA.  



EPA received requests for a 90-day extension of the public 



comment period from the Navajo Nation, the Gila River Indian 



Community, and other stakeholders, in order to allow 



stakeholders time to develop alternatives to BART for EPA’s 



consideration. On March 19, 2013, EPA extended the close of the 



public comment period to August 5, 2013 (78 FR 16825). EPA 



recognized that the stakeholder process, to develop viable 



alternatives to BART that provide additional flexibility to the 



owners of NGS while achieving more emission reductions to assure 



greater reasonable progress than BART, would require a 



significant amount of time. EPA also recognized the critical 



importance of active participation by affected tribes located in 



Arizona in the development of alternatives to BART. 



On June 10, 2013, EPA signed a notice, published on June 



19, 2013, of our intent to hold five public hearings throughout 



the state of Arizona (78 FR 36716). EPA intends to hold hearings 



at one location each on reservation lands of the Navajo Nation 



and Hopi Tribe, and in Page, Phoenix, and Tucson, Arizona. 
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On June 20, 2013, SRP submitted a letter, on behalf of six 



stakeholders, requesting another extension of the comment period 



for NGS.1 SRP describes working over the past several months with 



representatives from the Central Arizona Water Conservation 



District, the Environmental Defense Fund, the Gila River Indian 



Community, the Navajo Nation Environmental Protection Agency, 



and the U.S. Department of the Interior to develop a BART 



alternative. SRP states that although significant progress has 



been made on the development of an alternative, additional time 



is needed to finalize their alternative and submit it to EPA for 



consideration in the rulemaking process. 



II. Today’s Action 



In today’s action, EPA is extending the comment period for 



our proposed BART determination for NGS by 60 days, to October 



4, 2013. EPA is granting a 60-day extension to allow time for 



the stakeholders to finalize their alternative and submit it to 



EPA for consideration in the rulemaking process.  



 



List of Subjects in 40 CFR Part 49 



     Environmental protection, Air pollution control, Indians, 



Intergovernmental relations, Nitrogen Dioxide. 
                                                            
1 See letter dated June 20, 2013 from Kelly J. Barr, SRP, to 
Jared Blumenfeld, EPA, re: Request for Extension of the Public 
Comment Period, Proposed Rule – Regional Haze Requirements for 
Navajo Generating Station Docket No. EPA-R09-OAR-2013-0009. 
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Authority: 42 U.S.C. 7401 et seq. 



 



June 26, 2013 /s/ 



Dated: Deborah Jordan, 



 Air Division Director, Region 9. 













From: Blanning Sue E
To: Blumenfeld, Jared
Cc: Mccarthy, Gina; McCabe, Janet; Jordan, Deborah; McKaughan, Colleen; Lee, Anita
Subject: Technical Work Group Agreement and Proposed BART Alternative
Date: Friday, July 26, 2013 10:41:39 AM
Attachments: Blumenfeld Ltr re TWG Agreement Proposed Bart Alternative 7-26-13.pdf


7-25-2013 NGS TWG Agreement FINAL_Executed.pdf


Attached is the Technical Work Group (TWG) Agreement and Proposed BART Alternative.  Copies will
 be sent today via USPS.
 
If you have questions, please contact Kelly Barr at (602) 236-5262 or Kelly.Barr@srpnet.com.
 
Sue Ellen Blanning
Environmental Management, Policy & Compliance
Phone:  (602) 236-5287
Fax:  (602) 236-6690
 



mailto:Sue.Blanning@srpnet.com

mailto:BLUMENFELD.JARED@EPA.GOV

mailto:McCarthy.Gina@epa.gov

mailto:McCabe.Janet@epa.gov

mailto:Jordan.Deborah@epa.gov

mailto:McKaughan.Colleen@epa.gov

mailto:Lee.Anita@epa.gov

mailto:Kelly.Barr@srpnet.com
































 



1 



1 



2 



3 



4 



5 



6 



7 



8 



9 



10 



11 



12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



 



TECHNICAL WORK GROUP AGREEMENT RELATED TO 



NAVAJO GENERATING STATION (NGS) 
 
 This Agreement, by and among those Parties signing below, is entered into as of 



July 25, 2013.  



I. Recitals 



A. Whereas, EPA’s Proposed BART Rule states and the Parties agree as follows: 



 “NGS is unique because it was constructed [and the federal government 



participates in NGS] to provide electricity to distribute water to tribes located in 



Arizona and a diverse group of other water users. NGS is also located on the 



Navajo Nation and the Kayenta Mine [KMC] that supplies its coal is located on 



the reservation lands of both the Navajo Nation and the Hopi Tribe.” 



 78 Fed. Reg. 8,274, 8,281 (Feb. 5, 2013) 



 “[A Reasonable Progress Alternative to BART is appropriate due to] the 



singular importance of NGS to many tribes located in Arizona and their water 



settlement agreements with the federal government, the numerous uncertainties 



facing the owners of NGS, the requirement for NEPA review of a lease extension, 



and the early and voluntary installation of modern combustion controls over the 



2009–2011 timeframe.” 



 78 Fed. Reg. at 8,289; 



B. Whereas, EPA’s Proposed BART Rule explained the history of its Tribal 



Authority Rule under the Clean Air Act:  



“In 1998, EPA promulgated regulations at 40 CFR Part 49 (which have been 



referred to as the Tribal Authority Rule or TAR) relating to implementation of 



CAA programs in Indian country. See 40 CFR Part 49; see also 59 FR 43956 



(Aug. 25, 1994) (proposed rule); 63 FR 7254 (Feb. 12, 1998) (final rule); Arizona 



Public Service Company v. EPA, 211 F.3d 1280 (DC Cir. 2000), cert. den., 532 



U.S. 970 (2001) (upholding the TAR). The TAR allows EPA to treat eligible 



Indian tribes in the same manner as states ‘with respect to all provisions of the 



[CAA] and implementing regulations, except for those provisions [listed] in § 



49.4 and the [EPA] regulations that implement those provisions.’ 40 CFR 49.3.”  



78 Fed. Reg. at 8276; 



Whereas, EPA proposed to exercise “its authority and discretion under section 



301(d)(4) of the Clean Air Act, 42 U.S.C. 7601(d)(4), and 40 CFR 49.11(a) to 



propose an extended timeframe for an alternative measure” under the Proposed 



BART Rule for NGS.  78 Fed. Reg. at 8289; 
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C. Whereas, EPA determined in promulgating the TAR that it could exercise 



discretionary authority to promulgate FIPs based on section 301(a) of the Clean 



Air Act, which authorizes EPA to prescribe such regulations as are necessary to 



carry out the Act, and section 301(d)(4), which authorizes EPA to directly 



administer Clean Air Act provisions for which EPA has determined it is 



inappropriate or infeasible to treat tribes as identical to states so as to achieve the 



appropriate purpose. 40 CFR 49.11. See also 63 FR 7265. Specifically, 40 CFR 



49.11(a) provides that EPA: 



“[s]hall promulgate without unreasonable delay such Federal 



implementation plan provisions as are necessary or appropriate to 



protect air quality, consistent with the provisions of sections 



30[1](a) and 301(d)(4), if a tribe does not submit a tribal 



implementation plan or does not receive EPA approval of a 



submitted tribal implementation plan.” 



 



78 Fed. Reg. at 8276; 



D. Whereas, the United States has a unique and continuing trust relationship with 



and responsibility to Indian tribes that is grounded in treaties, the United States 



Constitution, and federal law; 



E. Whereas, the EPA issued in 1984 the EPA Policy for the Administration of 



Environmental Programs on Indian Reservations in recognition of “the 



importance of Tribal Governments in regulatory activities that impact reservation 



environments.” In its policy, EPA stated that its goal was to be consistent with the 



“overall Federal position in support of Tribal ‘self-government’ and ‘government-



to-government’ relations between Federal and Tribal Governments” and noted 



further that “[t]he keynote of this effort will be to give special consideration to 



Tribal interests in making Agency policy, and to insure the close involvement of 



Tribal Governments in making decisions and managing environmental programs 



affecting reservation lands”; 



F. Whereas the Community’s water settlement agreement describes the 



Community’s entitlement to water rights and resources, which entitlement 



includes a significant allocation of CAP water, and section 204(a)(2) of AWSA 



states that “[t]he water rights and resources described in the Gila River agreement 



shall be held in trust by the United States on behalf of the Community and the 



allottees as described in this section”; 



G. Whereas, the Parties agree that protecting visibility in Class I areas is important 



and required by law, and the emissions reductions from NGS and related 



measures provided herein are intended to enhance air quality surrounding NGS, 



including at the Grand Canyon National Park; 



H. Whereas, certain concerns have been raised about environmental issues in the 



vicinity of NGS and the KMC; 
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I. Whereas, the Parties are interested in the outcome resulting from the EPA’s 



current rulemaking proceeding regarding the BART for NGS; 



J. Whereas, the Parties have participated in discussions relating to the Proposed 



BART Rule in an effort to jointly develop a Reasonable Progress Alternative to 



BART that the Parties could jointly present to EPA as a new alternative for EPA 



to publish as a supplemental Proposed BART Rule for public comment as part of 



the BART rulemaking process; 



K. Whereas, on January 4, 2013, Interior, EPA, and DOE issued the Joint 



Statement (attached as Appendix D) regarding NGS, which stated that “[t]he 



NGS owners and stakeholders and the Federal Government are working to ensure 



that the critical roles that NGS currently plays are maintained while [the agencies] 



continue to take steps to lower emissions from the NGS and its impacts on the 



people and the landscapes impacts by the plant’s operations”; 



L. Whereas, the goals set forth in the Joint Statement are:  



 “The DOI, DOE, and EPA will work together to support Arizona and tribal 



stakeholders’ interests in aligning energy infrastructure investments made by the 



Federal and private owners of the NGS (such as upgrades that may be needed for 



NGS to comply with Clean Air Act emission requirements) with long term goals 



of producing  clean, affordable and reliable power, affordable and sustainable 



water supplies, and  sustainable economic development, while minimizing 



negative impacts on those who currently obtain significant benefits from NGS, 



including tribal nations”; 



M. Whereas, Interior’s participation in this Agreement is a significant step in 



furtherance of the goals of the Joint Statement. By entering into this Agreement, 



Interior reiterates and underscores its commitment to continue to work diligently 



to achieve the goals of the Joint Statement; 



N. Whereas, Interior will design the NREL Phase 2 Study for the purpose of  



studying options for the future of NGS consistent with the goals of the Joint 



Statement; 



O. Whereas, Interior’s participation in this Agreement will further the goals of both 



(i) President Obama’s March 2011 “Blueprint for a Secure Energy Future,” which 



states that “[b]y 2035, we will generate 80 percent of our electricity from a 



diverse set of clean energy sources – including renewable energy sources like 



wind, solar, biomass, and hydropower; nuclear power; efficient natural gas; and 



clean coal,” and (ii) President Obama’s June 2013 “Climate Action Plan,” which 



provides for deploying clean energy and federal government leadership; 



P. Whereas, in the Joint Statement, Interior, EPA, and DOE state that they will 



work with NGS stakeholders to identify and implement shorter term investments 



that align with long term Low-emitting Energy goals; 
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Q. Whereas, Interior has initiated the preparation of an EIS addressing the potential 



impacts that may result from federal actions required to review, renew or revise 



the Lease, grants of right-of-way and easements, contracts, and permits for NGS. 



The Lease and grants of right-of-way and easements begin to expire in 2019, and 



the terms of the Lease Amendment and grants of right-of-way and easement 



currently are being considered by the relevant parties. Any timely decisions by 



EPA regarding BART for NGS will be reflected in the assumptions used to 



evaluate the impacts of the proposed action and alternatives to continued 



operation of NGS after 2019. In addition, Peabody has submitted to the 



Interior’s Office of Surface Mining Reclamation and Enforcement a life-of-mine 



permit revision application for the KMC, which supplies the coal used at NGS. 



The impacts associated with that application also will be addressed in the EIS; 



R. Whereas, the U.S. Congress enacted the Navajo-Hopi Rehabilitation Act of 1950 



to “provide facilities, employment, and services essential in combating hunger, 



disease, poverty, and demoralization among the members of the Navajo and Hopi 



Tribes, to make available the resources of their reservations for use in promoting a 



self-supporting economy and self-reliant communities, and to lay a stable 



foundation on which these Indians can engage in diversified economic activities 



and ultimately attain standards of living comparable with those enjoyed by other 



citizens.” The 1950 Act authorized and directed the Secretary of the Interior to 



develop “a program of basic improvements for the conservation and development 



of the resources of the Navajo and Hopi Indians, the more productive employment 



of their manpower, and the supplying of means to be used in their rehabilitation, 



whether on or off the Navajo and Hopi Indian Reservations”; 



S. Whereas, Congress, through the Colorado River Basin Project Act of 1968 and 



subsequent approvals, authorized the United States to participate in a thermal 



generating power plant to provide power for CAP pumping as an alternative to 



building additional dams on the Colorado River and to augment the revenues 



credited to the Development Fund.  With Congressional approval, the United 



States acquired a 24.3% entitlement to the capacity and energy from NGS, which 



resulted in NGS supplying nearly all the power for pumping CAP water;  



T. Whereas, the Colorado River Basin Project Act of 1968, as amended and 



supplemented, provided that surplus federal NGS power not needed for CAP 



pumping would be sold to help repay the construction costs of CAP; 



U. Whereas, the AWSA provided that revenue from sale of surplus federal NGS 



power would also be used to assist Arizona Indian tribes, including the 



Community, in putting to use CAP water allocated to them.  Some of these tribes 



relinquished certain senior federal water rights claims pursuant to congressionally 



authorized water settlements; 



V. Whereas, roughly 47% of Arizona’s CAP water is under contract, or available for 



allocation, to Arizona Indian tribes pursuant to water settlements under which 



settling tribes relinquish certain senior federal water rights claims in return for 
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CAP water and infrastructure for delivering CAP water to the tribe and its 



reservation;  



W. Whereas, NGS is located on Navajo Nation lands and the KMC that supplies its 



coal is located on the reservation lands of both the Navajo Nation and the Hopi 



Tribe; 



X. Whereas, considering the importance of improving communications and 



understanding, the Navajo Nation, a federally recognized Indian tribe, desires to 



establish a foundation for discussions with environmental organizations about 



Regional Haze, tribal energy development, and carbon management to better 



facilitate understanding of the complex history of the Navajo Nation and other 



tribes in Arizona in relation to NGS, Advanced Coal and Renewable Energy 



development;   



Y. Whereas, the Navajo Nation and the land areas surrounding NGS historically 



have maintained attainment of all federal and state air quality standards since 



EPA and the Navajo Nation began collecting air quality monitoring data; 



Z. Whereas, the Navajo Nation and the NGS Participants have negotiated a Lease 



Amendment such that the Lease would be extended through December 22, 2044, 



and the Lease Amendment has been considered and approved by the Navajo 



Nation Council; 



AA. Whereas, the Navajo Nation intends to submit to EPA new information 



regarding the proposed Lease Amendment in support of its position concerning 



the BART five factor analysis; and 



BB. Whereas, this Agreement shall be made public and readily accessible to all 



persons.  



NOW, THEREFORE, the Parties agree as follows: 



II. Definitions 



 For purposes of this Agreement, capitalized terms in Bold Type have the meaning set 



forth in Appendix A to this Agreement. 



III. Summary of Agreement Elements; Reasonable Progress Alternative to BART, 



Obligations of Support, and Reservation of Rights 



A. This Agreement includes the following elements:  (a) a proposed Reasonable 



Progress Alternative to BART, to be submitted by the Parties to EPA for its 



consideration to issue as the Final BART Rule (Appendix B); (b) 



Reclamation’s study of options for replacing the federal share of energy from 



NGS with Low-emitting Energy, the results of which shall be considered in the 



NGS-KMS EIS (Section IV); (c) Interior’s commitment to reduce or offset CO2 



emissions by 3 percent per year associated with the electric energy consumed by 











 



6 



1 



2 



3 



4 



5 



6 



7 



8 



9 



10 



11 



12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



 



its CAP pumping load by 3 percent per year, which over time reduces CO2 



emissions by approximately 11.3 million Metric Tons (Appendix C, Section II), 



and facilitate the development of Clean Energy by securing at least 



approximately 26,975,000 MWh of Clean Energy Development Credits 



(“CDC”) no later than December 31, 2035 (Appendix C, Section III); (d) 



measures that Interior commits to undertake to mitigate potential impacts from 



the Final BART Rule and other developments on Affected Tribes, including but 



not limited to a commitment to expend not less than $100 million from the 



Reclamation Water Settlements Fund as set forth in Section V.B.4 and the 



commitment to identify, prioritize and further Low-emitting Energy projects to 



benefit Affected Tribes (Section V) such as Interior’s support for the 



Community Solar Facility and Low-emitting Energy projects within the 



Navajo Nation and Hopi Tribe (Section V.B.7); (e) Interior’s commitment to 



carry out the NREL Phase 2 Study for the purposes of studying options for the 



future of NGS consistent with the goals of the Joint Statement (Section V.C and 



Appendices D and E); (f) a Local Benefit Fund for community improvement 



projects within 100 miles of NGS or KMC (Section VI); and (g) obligations of 



the Parties (Section III) and miscellaneous legal provisions (Section VIII).   



B. The Parties shall submit this Agreement to EPA and request that EPA:  (1) 



adopt the Reasonable Progress Alternative to BART set forth in Appendix B as 



the Final BART Rule; (2) include this Agreement in the administrative docket 



of the BART rulemaking proceeding for NGS; and (3) acknowledge this 



Agreement, including the commitments of Interior, in the preamble to the 



supplemental proposed BART rule and the Final BART Rule that adopts the 



Reasonable Progress Alternative to BART.  



C. The Parties agree that the actions required under Appendix B satisfy the 



requirements associated with the Regional Haze Rules and Reasonably 



Attributable Visibility Impairment. The Parties shall jointly request that EPA 



(i) propose and, after public notice and comment, finalize the Reasonable 



Progress Alternative to BART as an alternative to the Proposed BART Rule, 



and (ii) make a determination that the Reasonable Progress Alternative to 



BART satisfies the Regional Haze Rules and Reasonably Attributable 



Visibility Impairment requirements of the Clean Air Act. If EPA issues a notice 



of proposed rulemaking adopting in material respects the Parties’ Reasonable 



Progress Alternative to BART, the Parties shall file comments supporting 



EPA’s revised proposal and shall not file adverse comments on EPA’s revised 



proposal. The Parties shall not encourage or provide support to any other person 



or entity to file adverse comments on EPA’s revised proposal. 



D. If the EPA adopts the Reasonable Progress Alternative to BART as the Final 



BART Rule with no material change: 



1. The Parties shall not, at any time, file, or encourage or provide support to 



any other person or entity to file, a petition for review or reconsideration 



or any other challenge of the Final BART Rule before EPA or in any 
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other forum. Further, the Parties shall not, at any time, object to, dispute 



or challenge for any reason the validity of the Final BART Rule in any 



judicial, administrative or legislative proceeding, or encourage or provide 



support for others in doing so. 



2. Should any person or entity file a petition for review or reconsideration of 



the Final BART Rule, the Non-Federal Parties shall intervene in such 



proceeding for review or reconsideration, or issue a written public 



statement, in support of the Final BART Rule. 



3. The Non-federal Parties shall not submit comments in support of, or 



otherwise advocate for, emission controls, unit retirements or curtailments 



in NGS operations that are different from or more stringent than those 



specified in the Reasonable Progress Alternative to BART, either as 



part of the EIS process or in subsequent proceedings before EPA to 



implement requirements of the Regional Haze Rules or the Reasonably 



Attributable Visibility Impairment rules. Nothing in this Agreement, 



however, shall be construed to prevent these Non-federal Parties from 



commenting on, advocating for or against, or advancing or opposing any 



federal or state laws or regulations addressing climate change.  



E. SRP, as NGS Operating Agent, shall file a Title V operating permit application 



to incorporate the provisions of a Final BART Rule adopting the Reasonable 



Progress Alternative to BART. The Parties shall not object to, dispute or 



challenge for any reason the provisions of such application that seek to implement 



the Reasonable Progress Alternative to BART, and shall submit comment 



letters that support such provisions. Should any person or entity challenge such 



provisions, the Non-federal Parties shall intervene in such proceeding, or issue a 



written public statement, in support of such provisions. 



F. SRP, as NGS Operating Agent, shall file a permit application to authorize the 



construction and operation of additional emission controls required to meet the 



emission limits associated with the Reasonable Progress Alternative to BART.  



The Parties shall not object to, dispute or challenge for any reason the provisions 



of such application that seek to implement the Reasonable Progress Alternative 



to BART, and shall submit comment letters supporting such provisions.  Should 



any person or entity challenge such provisions, the Non-federal Parties shall 



intervene in such proceeding, or issue a written public statement, in support of 



such provisions. 



G. The Non-federal Parties shall not object to, dispute or challenge on any basis 



(including challenges under NEPA, ESA or NHPA) in any administrative or 



legislative proceeding, in any court of competent jurisdiction or in any other 



forum, actions by Interior, EPA or other federal agencies granting requests for 



approvals necessary for the continued operation of NGS through the term of the 



Lease, as amended by the Lease Amendment and consistent with the 



Reasonable Progress Alternative to BART.  The federal agency actions referred 
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to in the preceding sentence include, but are not limited to: (1) approvals of 



requests for renewals or revisions to mining permits and mine plans that do not 



increase the production beyond that associated with the operation of NGS of 



future Advanced Coal projects on tribal lands; (2) approval of the Lease 



Amendment; (3) approvals of rights-of-way for NGS and related facilities 



existing as of the date of this Agreement (including water intake facilities, 



railroad, and transmission lines); (4) other land conveyances; (5) extension of the 



Water Service Contract for NGS  (Reclamation Contract No. 14-060400-5033 



and Renewal No. 1 thereto); and (6) associated federal agency actions taken 



pursuant to NEPA, ESA and NHPA. The Non-federal Parties shall not object to, 



dispute or challenge, or encourage or provide support to any other person or entity 



to object to, dispute or challenge, the approvals described in this paragraph.  The 



Non-federal Parties agree to confer before submitting their respective comments 



to Interior, EPA or other federal agencies regarding the approvals necessary for 



the continued operation of NGS through the term of the Lease, as amended by the 



Lease Amendment, as described in this Section III.G.   



H. The Parties reserve all rights to advocate full implementation of this Agreement 



including, as they deem appropriate, Alternatives A or B set forth in Appendix B 



before all decision-making bodies.  



I. The Non-federal Parties reserve their right to comment on and challenge any 



issue in any pending or future administrative proceedings by Interior, EPA or 



other federal agencies that are unrelated to and do not undermine their 



commitments and obligations in this Agreement.  



J. The NGS Participants shall comply with all applicable present and future laws, 



regulations, and permitting requirements regardless of whether they are addressed 



in this Agreement.   



K. The Parties reserve the right to provide comments on the Proposed BART Rule.   



L. The Parties agree that in entering into this Agreement and not litigating or 



otherwise objecting in any forum to the legal issues specified in this Agreement, 



they intend that this Agreement shall not have the effect of precedent and shall 



never give rise to any claim, defense, or theory of acquiescence, bar, merger, issue 



or claim preclusion, promissory estoppel, equitable estoppel, waiver, laches, 



unclean hands or any other similar position or defense concerning any factual or 



legal issue in any matter not related to NGS. The Parties expressly reserve their 



rights to assert any legal or factual position or challenge the legal or factual 



position taken by any other entity or person in any such matter. 



IV. NGS and KMC NEPA Process 



 A. As part of the NGS-KMC EIS process, Reclamation shall study options for 



replacing the federal share of energy from NGS with Low-emitting Energy. The 



study of Low-emitting Energy options referred to in this Section IV.A may be 
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carried out by Reclamation or under the direction of Reclamation. Subject to 



Section IV.B, the results of the study shall be incorporated into the NGS-KMC 



EIS, either in the text of the NGS-KMC EIS itself, as one or more appendices to 



the NGS-KMC EIS, or by reference, and shall be subject to public review and 



comment consistent with other information used in the NGS-KMC EIS process.  



Subject to Section IV.B, if any of the Low-emitting Energy options studied meet 



the legal criteria for full analysis as an alternative in the EIS, Reclamation shall 



analyze one or more such Low-emitting Energy alternative in the EIS. 



 B. In carrying out the provisions of Section IV.A, Interior retains its full discretion 



to make decisions regarding the content of the EIS, and Interior shall not take 



any actions that Interior, in its sole discretion, determines could cause 



unacceptable delays in the EIS preparation or in any way threaten the viability or 



legality of the EIS. 



V. Additional Commitments by Interior 



A. Interior CO2 Reduction Commitment and Interior Clean Energy 



Development Commitment.   



1. Interior makes these commitments in furtherance of the President’s 2013 



“Climate Action Plan” and 2011 “Blueprint for a Secure Energy Future.” 



2. The Interior CO2 Reduction Commitment is as described in Appendix 



C. Interior will reduce or offset CO2 emissions associated with the 



electric energy consumed by its CAP pumping load by 3 percent per year, 



which over time reduces CO2 emissions by approximately 11.3 million 



Metric Tons. This commitment is intended to accomplish two aims: 



reduce CO2 emissions and demonstrate the workability of a credit-based 



system to achieve CO2 emission reductions. In addition, this commitment 



provides a potential path to achieve carbon pollution reductions under 



federal clean air laws, and Interior reserves the right to seek credit for 



actions taken pursuant to this commitment under any federal carbon 



reduction program or policy to address climate change. 



The Interior Clean Energy Development Commitment is as described 



in Appendix C. Interior will facilitate the development of approximately 



26,975,000 MWh of Clean Energy, as defined by this Agreement and 



Appendix C. This is intended to provide Interior a reasonable path to 



achieve 80 percent Clean Energy for the U.S. share of NGS by 2035. 



This Commitment will foster Clean Energy development, with particular 



attention to doing so in a way that benefits Affected Tribes.  



B. Measures to Mitigate Impacts to Affected Tribes   



1. Interior shall identify, prioritize and further development of Low-



emitting Energy projects, including Advanced Coal, to benefit Affected 



Tribes.  
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2. Interior, through Reclamation and the Bureau of Indian Affairs, shall 



work with the Navajo Nation and Hopi Tribe, upon request, to identify, 



prioritize and further economic development projects on the Navajo and 



Hopi Reservations and Navajo and Hopi tribal trust lands to help 



supplement and replace their reliance on NGS and coal. 



3. Reclamation shall consider and seek to implement, as appropriate, any 



options for mitigating increased rates for CAP water beyond what should 



have been reasonably expected by each Affected CAP Tribe at the time 



each such tribe entered into its respective CAP contract.  In determining 



the respective benefits, if any, to which an Affected CAP Tribe might be 



entitled pursuant to actions contemplated under this Agreement, a primary 



factor for Interior to consider shall be the amount of CAP water to which 



any such Affected CAP Tribe is entitled pursuant to its CAP contract and 



the CAP water costs for which such tribe is responsible. 



4. As authorized by 43 USC § 407, entitled “Reclamation Water Settlements 



Fund,” for each fiscal year 2020-2029, Interior shall expend not less than 



$10,000,000 from available amounts in the Reclamation Water 



Settlements Fund for the purpose of providing financial assistance for 



Fixed Operation, Maintenance, and Replacement costs under section 107 



of the AWSA. If the Secretary of the Interior determines that 



$10,000,000 is unavailable for expenditure in any given fiscal year 



because expending it at that time would be inconsistent with 43 U.S.C. § 



407, including the priorities set forth in 43 U.S.C. § 407(c)(3)(A), the 



amount not expended in that fiscal year shall be expended in the next 



fiscal year in which such funds are available and such expenditures would 



be consistent with 43 U.S.C. § 407. 



5. Prior to January 1, 2020, and after the issuance of the final NREL Phase 2 



Study report, Interior shall consult with Affected CAP Tribes regarding 



whether the Development Fund is projected to meet the purposes for 



which it was intended after taking into account developments since the 



enactment of the AWSA.  



6. Interior, through Reclamation, shall meet with Affected CAP Tribes at 



least once a year to discuss CAP operations, including any changes in 



operations or costs, impacts of such operations on Affected CAP Tribes, 



and potential measures to mitigate such impacts. 



7. Low-emitting Energy Projects 



a. Interior, through Reclamation, shall work with Affected Tribes, 



if requested, to identify, prioritize, and further Low-emitting 



Energy projects, including Advanced Coal, that will benefit such 



Affected Tribes. 
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b. Community Low-emitting Energy Projects 



i. The Community currently is developing plans for a 33 MW 



tracking solar generation facility on its Reservation 



(“Community Solar Facility”); 



ii. Interior supports the Community’s development of the 



Community Solar Facility and shall work with the 



Community to facilitate its construction, or construction of 



other Low-emitting Energy projects; 



iii. Interior shall seek to identify funds, up to $250,000, to assist 



the Community in funding studies and design associated 



with the Community Solar Facility or other Community 



Low-emitting Energy projects; 



iv. As requested by the Community, Interior shall work with 



the Community to reduce the scale of PMIP and to 



reallocate associated federal funding to be used for the 



Community Solar Facility or other Community Low-



emitting Energy projects; 



v. Interior shall work with the Community to facilitate the 



Community’s withdrawal of the $53 million operation, 



maintenance and replacement (OM&R) fund established by 



the AWSA and the Community’s investment of these funds 



in the Community Solar Facility or other Community 



Low-emitting Energy projects; 



vi. The Community shall set aside in a separate fund an 



appropriate amount of the profits generated from the 



Community Solar Facility or other Community Low-



emitting Energy projects to be used to offset the 



Community’s CAP or other water costs; 



vii. Interior shall assist the Community in identifying federal 



entities that could purchase power from the Community 



Solar Facility or other Community Low-emitting Energy 



projects and shall encourage such federal entities to purchase 



such power, as appropriate.  



8. Interior, through Reclamation and Bureau of Indian Affairs and other 



governmental agencies, shall work with third parties, if requested, to 



further community and large-scale renewable energy on tribal lands 



subject to the consent and approval by the tribal governments. 



9. The Parties understand that new legislation may be needed to accomplish 



the benefits described in this Section V.B. If legislation is required, 
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Interior shall comply with all applicable executive branch approval 



processes regarding support for such legislative activity. No liability under 



Section V.B shall accrue to Interior if required legislation is not enacted 



by Congress. Interior shall consult with the Affected Tribes if legislation 



is not promptly enacted by Congress. 



C. NREL Phase 2 Study    



1. Interior, through Reclamation, shall commission the NREL Phase 2 



Study with the following parameters: 



a. Interior shall design the NREL Phase 2 Study for the purposes of 



studying options for the future of NGS consistent with the goals of 



the Joint Statement. 



b. The current outline for the NREL Phase 2 Study is as set forth in 



Appendix E. As of the date of this Agreement, Interior does not 



anticipate significant deviations from the current outline set forth 



in Appendix E. 



c. The final scope of the NREL Phase 2 Study shall be determined 



by Interior, exercising its sole discretion. Interior shall seek input 



from NGS stakeholders, including the Parties, regarding the scope 



of the NREL Phase 2 Study as Interior, in its sole discretion, 



deems appropriate.  



2. Interior, through Reclamation, shall identify funding for and ensure 



completion of the NREL Phase 2 Study, including all of its components.   



VI. Local Benefit Fund 



A. In addition to funds made available to the Navajo Nation through the Lease 



Amendment, SRP, as NGS Operating Agent, shall make a $5 million 



contribution to a Local Benefit Fund (“LBF”). 



B. The contribution by SRP, as NGS Operating Agent, to the LBF shall be payable 



as follows:   



1. The SRP, as NGS Operating Agent, shall make a $2.5 million 



contribution to the LBF 60 days after issuance of the ROD, provided 



SRP, as NGS Operating Agent, has not objected to the ROD.  



2. If the ROD is challenged within two (2) years of issuance, SRP, as NGS 



Operating Agent, shall make an additional $2.5 million contribution to 



the LBF 60 days after the ROD is upheld and there are no additional 



appeals possible.  
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3. If the ROD is not challenged within two (2) years of issuance, SRP, as 



NGS Operating Agent, shall make an additional $2.5 million 



contribution to the LBF two (2) years after issuance of the ROD. 



C. The LBF shall be used for community improvement projects located within 100 



miles of NGS or KMC.  Such projects may include, but are not limited to, any of 



the following:  



1. A coal and wood stove changeout program;  



2. A partnership with the NTUA to meet electric or water distribution and 



other infrastructure needs near the plant and mine;  



3. The investigation and, as appropriate, installation of residential or 



community solar;  



4. A partnership with Peabody to provide access road improvements to 



community households in areas near the plant and mine; or 



5. Visibility improvement projects, such as the revegetation of high dust 



areas, soil stabilization of dirt roads, or others 



6. Any other project approved by the LBF Oversight Committee. 



D. The LBF Oversight Committee shall solicit input from affected local 



communities in determining distribution of the LBF. 



VII. Additional Obligations of the Parties 



A. The Parties recognize that the Navajo Nation wishes to seek Treatment as a 



State (“TAS”) under section 301(d) of the Clean Air Act, 42 U.S.C. § 7601(d), 



and the Tribal Authority Rule, 40 C.F.R. Part 49. The Navajo Nation intends to 



seek treatment as a state for Clean Air Act provisions applicable to NGS, except 



for the Prevention of Significant Deterioration and Nonattainment New Source 



Review permitting programs. SRP agrees to work with the Navajo Nation to 



advocate to the EPA that the VCA provides sufficient jurisdictional authority for 



the Navajo Nation to be awarded TAS status under the Clean Air Act with 



respect to NGS. As provided in the VCA, the programs for which the Navajo 



Nation seeks or accepts TAS status shall not contain requirements applicable to 



NGS that are more stringent than the corresponding federal requirements unless 



the Navajo Nation has obtained SRP’s written consent to such more stringent 



requirements, and the Navajo Nation shall not promulgate a tribal 



implementation plan that contains requirements applicable to NGS that are more 



stringent than corresponding federal requirements without first obtaining SRP’s 



express written consent to such requirements. The Navajo Nation agrees that the 



Navajo Nation Environmental Protection Agency shall provide SRP an 



opportunity to review and comment on the TAS application before its submittal to 



EPA.  
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B. The Navajo Nation and SRP agree that nothing in this Agreement constitutes or 



shall be construed to constitute a waiver or modification of any provisions of the 



VCA or the Lease, as amended by the Lease Amendment, including, without 



limitation, those provisions of the Lease relating to the Navajo Nation’s covenant 



not to directly or indirectly regulate or attempt to regulate the NGS Participants 



under the Lease. The Navajo Nation and SRP further agree that nothing in this 



Agreement provides a basis for assertion of jurisdiction over NGS or the NGS 



Participants by the Navajo Nation. 



C. Nothing in the terms of this Agreement shall preclude the NGS Participants 



from seeking to obtain GHG emission reduction credits, or similar commodities 



associated with activities committed to in this Agreement, under any federal or 



state law or policy to the extent permitted under such applicable law or policy.  



D. Through a process established by mutual agreement of the Parties, the Parties 



shall meet in person or by teleconference at least semi-annually after execution of 



this Agreement to discuss material issues associated with the implementation of 



the Agreement and other issues identified by mutual agreement.  SRP, as NGS 



Operating Agent, shall be responsible for scheduling and organizing such 



meetings. 



E. SRP, on its own behalf, shall assist the Community in furtherance of the 



contemplated Community Solar Facility described in Section V.B.7.b. by: 



1. Providing scheduling and delivery services from the Community Solar 



Facility to a point on SRP’s system accessible to an offtaker or offtakers 



of the project’s output at rates consistent with SRP’s Open Access 



Transmission Tariff. 



2. Providing reserves at market based rates to cover deviations in output 



from a day-ahead energy schedule. SRP would be excused from providing 



this service between the hours of 3 pm and 6 pm in the months of July and 



August. 



3. Providing a cost estimate for and be willing to provide advisory services in 



interconnection design, requests for proposals management, and 



technology selection to the Community. 



F. The current NGS Co-Tenants shall cease their operation of conventional coal-



fired generation at NGS no later than December 22, 2044. At its election, 



consistent with the Lease Amendment, the Navajo Nation may continue plant 



operations at NGS after December 22, 2044 consistent with EPA approval.    
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VIII. General Provisions 



A. Subject to Appropriations. No term or provision of this Agreement will constitute 



or be construed as a commitment or a requirement that Interior obligate or pay 



funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other 



applicable law or regulation. The expenditure or advance of any money or the 



performance of any obligation of the United States under this Agreement shall be 



contingent upon appropriation, apportionment, or allotment of funds for such 



obligation. No liability shall accrue to the United States with respect to the 



performance of such obligation in the event funds are not appropriated, 



apportioned, or allotted for it.  



B. Authority to Enter into Agreement.  Each Party represents and warrants that it is 



fully authorized and empowered to enter into this Agreement and that the 



performance of its obligations under this Agreement will not violate any law or 



regulation or any agreement between the Party and any other person, firm or 



organization. Except as otherwise specifically provided herein, this Agreement is 



entered into by SRP, on its own behalf, and as NGS Operating Agent, on behalf 



of the NGS Co-Tenants. 



C. Dispute Resolution 



1. In General. The Parties shall seek to resolve all claims or controversies or 



other matters in question between the Parties arising out of, or relating to, 



this Agreement (“Dispute”) promptly, equitably, and in a good faith 



manner. Prior to filing any claim or controversy under this Agreement in 



a court of competent jurisdiction, the complaining Party shall: 



a. Provide written notice to all other Parties specifying with 



particularity the nature of the Dispute, the particular provisions of 



this Agreement that are at issue, and the proposed relief sought;  



b. Initiate a consultation process for any interested Parties to discuss 



in good faith the Dispute and seek an amicable resolution thereof; 



and 



c. Continue such consultation for a period of at least thirty (30) days 



from the date that the notice required by this Section VIII.C.1 is 



received by the Parties.  



2. Governing Law.     



a. Any claims under this Agreement by or against Interior or 



determining an Interior obligation shall be determined by federal 



law; provided, however, that Arizona law will supply the rule of 



decision to the extent allowed by federal law.   
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b. With the exception of a claim involving Interior, as described in 



Section VIII.C.2.a, any claims under this Agreement against the 



Navajo Nation shall be determined by Navajo Nation law. Except 



for a Party asserting a claim against the Navajo Nation under this 



Agreement and only to the extent necessary to resolve that claim, 



no Party consents to the civil, criminal, legislative, or regulatory 



jurisdiction of any federal, state, tribal or local government entity 



or authority or waives any defenses to claims of jurisdiction by 



executing this Agreement. 



c. With the exception of a claim involving Interior, as described in 



Section VIII.C.2.a, any claims under this Agreement against the 



Community shall be determined by Community law. Except for a 



Party asserting a claim against the Community under this 



Agreement and only to the extent necessary to resolve that claim, 



no Party consents to the civil, criminal, legislative, or regulatory 



jurisdiction of any federal, state, tribal or local government entity 



or authority or waives any defenses to claims of jurisdiction by 



executing this Agreement. 



d. With the exception of a claim involving Interior, as described in 



Section VIII.C.2.a, or a claim against the Navajo Nation, as 



described in Section VIII.C.2.b, or a claim against the 



Community as described in Section VIII.C.2.c, any claim under 



this Agreement shall be governed by Arizona law and shall be 



brought only in a state or federal court of competent jurisdiction.  



3. Material Breach.  Any Party that materially breaches this Agreement shall 



be precluded from seeking to enforce the Agreement against any other 



Party. 



4. Remedies against Non-federal Parties. The Non-federal Parties 



acknowledge and agree that injunction and specific performance are 



available as the only remedies in the event the obligations of this 



Agreement are breached. The Non-federal Parties acknowledge and 



agree that monetary damages are not available as a remedy in the event the 



obligations of this Agreement are breached. The Non-federal Parties 



agree that damages would not be an adequate remedy for noncompliance 



with the terms of this Agreement and that no adequate remedy at law 



exists for noncompliance with the terms of this Agreement. Accordingly, 



the Non-federal Parties expressly acknowledge that an award of 



equitable relief would be an appropriate remedy for a breach of the 



obligations under this Agreement, provided the reviewing court has 



followed standard procedures in issuing injunctive relief. No Non-federal 



Party may seek to enforce an obligation of any other Non-federal Party 



under this Agreement if such Non-federal Party is not a beneficiary of 



the obligation in question. 
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5. Remedies against Interior.  Any remedies sought against Interior for any 



breach of this Agreement shall be in accordance with applicable federal 



law. 



D. Representation by Counsel. All Parties were represented by counsel, or had the 



opportunity to be represented by counsel, during the negotiation and drafting of 



the Agreement. If there is a question of interpretation of the Agreement or 



ambiguity in the Agreement, then the Agreement shall be construed as if the 



Parties had drafted it jointly, as opposed to being construed against a Party 



because it was responsible for drafting one or more provisions of the Agreement. 



E. Entire Agreement. This Agreement, including all Appendices, constitutes the 



entire agreement between the Parties with respect to the subject matter hereof and 



supersedes all prior discussions and agreement between the Parties with respect 



to the subject matter hereof. There are no prior or contemporaneous agreements or 



representations affecting the same subject matter other than those expressed 



herein. 



F. No Third-Party Beneficiaries. Nothing in this Agreement shall provide any 



benefit to any third person or entitle any third person to any claim, cause of 



action, remedy or right of any kind, it being the intent of the Parties that this 



Agreement shall not be construed as a third-party beneficiary contract. 



G. No Obligations on other Agencies. Nothing in this Agreement shall be 



interpreted as binding on any federal agency that is not a Party to this 



Agreement.  



H. Amendment. This Agreement may not be modified in any respect except by 



written approval of the Parties. 



I. Reformation. If any provision of this Agreement is declared or rendered invalid, 



unlawful, or unenforceable by any applicable law, the Parties shall use 



reasonable efforts to reform this Agreement to give effect to the original intention 



of the Parties.  



J. Counterparts. This Agreement may be executed in counterparts, each of which 



shall be an original but all of which together shall constitute one and the same 



instrument.   



K. Captions and Titles. Captions and Titles used in the Agreement are for 



convenience only and shall not govern interpretation of the Agreement.  



L. Enforceability: 



1. Sections III.B and III.C of this Agreement shall take effect immediately 



upon the execution of this Agreement by all of the Parties. 



2. Except as provided in Section VIII.L.1: 
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a. The provisions of this Agreement shall take effect only if and on 



the date that EPA issues a Final BART Rule that adopts the 



Reasonable Progress Alternative to BART or a proposal not 



materially different from the  Reasonable Progress Alternative to 



BART (the “Enforceability Date”).   



b. No Party, by reason of its execution of this Agreement, shall be 



required to perform any of the obligations or be entitled to receive 



any of the benefits under this Agreement until the Enforceability Date. 



3. If EPA issues a Final BART Rule that rejects the Reasonable Progress 



Alternative to BART, or if EPA fails to take any action on the 



Reasonable Progress Alternative to BART by July 31, 2014, this 



Agreement shall be of no force or effect. If EPA adopts a Final BART 



Rule that modifies the Reasonable Progress Alternative to BART, the 



Parties shall meet and confer to determine whether EPA’s modification is 



material.  



M. Statutory Compliance. Nothing in this Agreement shall obligate the United States 



to take any action, including environmental actions, without first complying with 



all applicable law, including but not limited to Reclamation law and any laws 



(including regulations and the common law) relating to human health, safety, or 



the environment. Certain actions in this Agreement may be subject to applicable 



statutory compliance obligations, which may include, but are not limited to, 



NEPA, ESA, and NHPA. To the extent that the actions set forth in this 



Agreement are subject to these statutory obligations, such actions may not be 



implemented before statutory obligations are completed. Nothing in this 



Agreement shall be construed to require Interior to take any action inconsistent 



with applicable federal law and Interior reserves the right to modify or not take 



the actions in this Agreement if Interior determines, in its sole discretion, that 



the actions are inconsistent with Interior’s statutory obligations. If Interior 



modifies or does not take any action contemplated in this Agreement, then 



Interior shall confer with the Parties regarding options for moving forward. 



N. Retention of Regulatory Authority. Nothing in this Agreement shall be construed 



to limit or deny the power of a federal official to promulgate or amend regulations 



or to enforce applicable statutory or regulatory requirements. 



O. No Right to Enforce at EPA. Except for emission limitations and standards 



incorporated in the Final BART Rule, the Non-federal Parties agree that they 



shall not seek to enforce this Agreement through an enforcement petition or other 



proceeding before the EPA.  



P. Reservation of Claims. The Parties agree that the United States’ performance 



under this Agreement may mitigate or remedy any previous breach of trust 



claims for which causes of action might have accrued. Nothing in this Agreement 



shall be construed as an implied or express admission by the United States 
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concerning the viability or merits of such previous claims for which causes of 



action might have accrued. The Non-federal Parties reserve the right to assert 



any legal claims against the United States, including breach of trust claims, based 



on violations of this Agreement and any other basis available to any such Non-



federal Party. The United States reserves all defenses to such claims, including 



jurisdictional defenses and any other available defenses. 



Q. Costs and Fees. Each Party shall bear its own costs and legal fees associated with 



activities under this Agreement.  
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.



Legal Review and Approval:



By:
Jay M. Johnson
General Counsel



Legal Review and Approval:



By:
Linus Everling
General Counsel



CENTRAL ARIZONA WATER
CONSERVATION DISTRICT



By:
David V. Modeer
General Manager



ENVIRONMENTAL DEFENSE FUND



By:
Vrd^Sfer



Vickie Patton
General Counsel



GILA RIVER INDIAN COMMUNITY



By:
Gregory Mendoza
Governor



NAVAJO NATION



By:
Ben Shelly
President
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.



Legal Review and Approval:



By:
Jay M. Johnson
General Counsel



Legal Review and Approval:



By:
Linus Everling
General Counsel
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CENTRAL ARIZONA WATER
CONSERVATION DISTRICT



By:
David V. Modeer
General Manager



ENVIRONMENTAL DEFENSE FUND



By:
Vickie Patton
General Counsel



GILA RIVER INDIAN COMMUNITY



By:
Gregory Mendoza
Governor



NAVAJO NATION



By:_
helly



President











Legal Review and Approval:



Oj^LLSU
arilee S. Ramaley



Senior Attorney



-v^va



SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT



MicKael Hummel
Associate General Manager
Chief Power System Executive



UNITED STATES DEPARTMENT OF
THE INTERIOR



By:
Anne J. Castle



Assistant Secretary
for Water and Science



By:
Kevin K. Washburn



Assistant Secretary - Indian Affairs



By:
Rachel Jacobson



Principal Deputy Assistant Secretary
for Fish and Wildlife and Parks



WESTERN RESOURCE ADVOCATES



By:
John Nielsen
Energy Program Director

















Legal Review and Approval:



By:
Karilee S. Ramaley
Senior Attorney



SALT RIVER PROJECT AGRICULTURAL



IMPROVEMENT AND POWER DISTRICT



By:
Michael Hummel
Associate General Manager
Chief Power System Executive



UNITED STATES DEPARTMENT OF
THE INTERIOR



By:



By:



By:



Anne J. Castle
Assistant Secretary
for Water and Science



Kevin K. Washburn



Assistant Secretary - Indian Affairs



Rachel Jacobson



Principal Deputy Assistant Secretary
for Fish and Wildlife and Parks



WESTERN RESOURCE ADVOCATES



By: /^^
Nielsen



nergy Program Director
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APPENDIX A  



DEFINITIONS 



1. 30-Day Rolling Average means the average NOx emission rate for a Unit, expressed in 



lb/MMBtu, and calculated in accordance with the following procedure: first, sum the 



total pounds of NOx emitted from the Unit during the current Unit Operating Day and 



the previous twenty-nine (29) Unit Operating Days; second, sum the total heat input to 



the Unit in MMBtu during the current Unit Operating Day and the previous twenty-



nine (29) Unit Operating Days; and third, divide the total number of pounds of NOx 



emitted during the thirty (30) Unit Operating Days by the total heat input during the 



thirty (30) Unit Operating Days. A new 30-Day Rolling Average shall be calculated for 



each new Unit Operating Day. Each 30-Day Rolling Average shall include all 



emissions that occur during all periods within any Unit Operating Day, including 



emissions from startup, shutdown, and malfunction. 



2. Advanced Coal means an electricity generation unit combusting coal using advanced 



technologies, such as carbon capture and storage (CCS), with a conversion efficiency 



such that its CO2 emissions are less than or equal to 1,000 lb CO2/MWh. If a future CO2 



emissions limit is established through a final rule issued by EPA, the 1,000 lb CO2/MWh 



shall be replaced with such a limit. 



3. Affected CAP Tribe means any federally recognized Indian tribe located in the State of 



Arizona that has an allocation of CAP water.  



4. Affected Tribe means the Hopi Tribe, the Navajo Nation and any Affected CAP Tribe. 



5. Agreement means this Technical Work Group Agreement Related to Navajo Generating 



Station, including all Appendices. 



6. Appendix means an attachment, appendix or exhibit to this Agreement, each of which is 



hereby incorporated into the Agreement. 



7. AWSA means Arizona Water Settlements Act of 2004, Pub. L. No. 108-451, 118 Stat. 



3478. 



8. BART or “Best Available Retrofit Technology” means an emission limitation based on 



the degree of reduction achievable through the application of the best system of 



continuous emission reduction for each pollutant which is emitted by an existing 



stationary facility. The emission limitation must be established on a case-by-case basis 



taking into consideration the technology available, the costs of compliance, the energy 



and non-air quality environmental impacts of compliance, any pollution control 



equipment in use or in existence at the source, the remaining useful life of the source, and 



the degree of improvement in visibility which may reasonably be anticipated to result 



from the use of such technology. 



9. Base Period Emissions means 2,457,927 metric tons CO2, which is the average annual 



CO2 emissions associated with electricity production dedicated to serving the CAP 
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pumping load, including line losses, during the 2001-2008 period. It is assumed that 



emission of non-CO2 GHGs do not contribute significantly to CO2e emissions for 



electricity production dedicated to serving the CAP pumping load, and therefore, only 



CO2 emissions are considered in the establishment of Base Period Emissions.  



10. CAP or “Central Arizona Project” means the reclamation project authorized and 



constructed by the United States in accordance with Title III of the Colorado River Basin 



Project Act (43 U.S.C. §1521 et seq.), as amended. The CAP consists of a 336-mile 



water distribution system built to deliver more than 1.5 million acre-feet of Colorado 



River water annually from Lake Havasu in western Arizona to agricultural users, Indian 



tribes, and millions of municipal water users in Maricopa, Pinal, and Pima counties, 



Arizona. The CAP includes at least 14 pumping plants to lift water approximately 3,000 



feet. 



11. CAP Dedicated Generation means Dedicated Generation unless that generation in 



total produces more energy in a year than the CAP pumping load, in which case the CAP 



Dedicated Generation is the dedicated generation proportionately reduced by 



multiplying the energy produced from each generator times the ratio of the CAP load to 



the total megawatt-hours produced from Dedicated Generation.  



12. Capacity Factor means the ratio (expressed as a percentage) of the net electricity 



generated in a given calendar year to the energy that could have been hypothetically 



generated at continuous full-power operation during the same period, i.e., running full 



time at rated power.  



13. CAWCD means the Central Arizona Water Conservation District, the political 



subdivision of the State of Arizona organized in accordance with A.R.S. §48-3701 et seq. 



that has contracted with the United States to be the operating agent of the CAP.   



14. Clean Air Act means Public Law 84-159, ch. 360, 69 Stat. 322 (July 14, 1955) and the 



amendments made by subsequent enactments (42 U.S.C. 7401–7626). 



15. Clean Energy means electric energy produced by a generator with a CO2 emission rate 



less than or equal to 500 lb/MWh. 



16. Clean Energy Coefficient (“CEC”) means the coefficient applied to Qualifying 



Projects for purposes of meeting the Interior Clean Energy Development 



Commitment.  The CEC shall be in accordance with the following table: 
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CO2 Emission Rate CEC
1
 



0 lb/MWh (Renewable Energy) 2.0 



500 lb/MWh (Clean Energy) 1.0 



1,000 lb/MWh
2
 (Other Low-Emitting 



Energy
3
) 



0.5 



1. CECs for a CO2 emission rate between these values shall be 



prorated. 



2. If a future CO2 emissions limit is established for Advanced 



Coal through a final rule issued by EPA, the 1,000 lb 



CO2/MWh shall be replaced with such a limit. 



3. “Other Low-Emitting Energy” refers to Low-Emitting 



Energy that is not either Clean Energy or Renewable 



Energy. 



 



17. Clean Energy Development Credits (“CDC”) means MWh, as calculated and accrued 



in accordance with Appendix C, associated with Clean Energy initiatives, that may be 



applied toward the Interior Clean Energy Development Commitment. 



18. CO2 or Carbon Dioxide means a naturally occurring gas, and also a by-product of 



burning fossil fuels and biomass as well as land-use changes and other industrial 



processes. It is the principal human caused greenhouse gas that affects the Earth’s 



radiative balance. It is the reference gas against which other greenhouse gases are 



measured and therefore has a GWP of 1. While it is acknowledged that CO2 is not 



technically the same as carbon, these terms may be used interchangeably in 



this Agreement, with both terms meant to convey CO2 or Carbon Dioxide as the 



operative metric. It is also acknowledged that some CRC accrual mechanisms (as 



described in Section II.D.1 of Appendix C) may include accounting for non-CO2 GHGs, 



and that the use of the term “CO2”, “Carbon Dioxide” and “carbon” will include, where 



applicable, the non-CO2 GHG’s contribution to total CO2e. 



19. CO2e means a metric measure used to compare the emissions from various GHGs on the 



basis of their GWP, by converting amounts of other gasses to the equivalent amount of 



CO2 with the same GWP. The CO2e for a gas is derived by multiplying the Metric Tons 



of the gas by the associated GWP. 



20. CO2 Reduction Credit (CRC) means an instrument that may be applied toward the 



Interior CO2 Reduction Commitment, in a format to be determined by Interior 



(physical or electronic), that represents one Metric Ton of CO2, and is used to track and 



account for CO2 emission reductions. 



21. Community means the Gila River Indian Community, a federally recognized Indian 



tribe. 



22. Community Solar Facility means the solar facility that the Community currently 



contemplates developing on its reservation as described in Section V.B.7.a. 
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23. Curtailment means a reduction in operations such that a Unit’s average annual Capacity 



Factor is less than a baseline. 



24. Dedicated Generation means electricity generation that is assigned to serving the CAP 



pumping load, and that is either owned by Interior, or is committed to Interior or 



CAWCD pursuant to a power purchase agreement that specifies the particular generation 



source from which the energy comes.  



25. Development Fund means the Lower Colorado River Basin Development Fund, 



established by section 403 of the Colorado River Basin Project Act (43 U.S.C. § 1543), 



as amended. 



26. DOE means the U.S. Department of Energy. 



27. Efficiency Improvement means actions that reduce a Unit’s heat rate: that is, the 



amount of coal (Btu) to generate one kWh of energy.  A lower heat rate means less coal 



to generate the same amount of energy.  



28. Efficient Natural Gas means an electricity generation unit combusting natural gas with a 



conversion efficiency such that its CO2 emissions are less than or equal to 1,000 lb 



CO2/MWh. 



29. EIS or NGS-KMC EIS means the “Navajo Generating Station-Kayenta Mine Complex 



Environmental Impact Statement” being prepared by Reclamation, acting as lead federal 



agency, pursuant to NEPA. 



30. Emissions & Generation Resource Integrated Database (eGRID) means “a 



comprehensive source of data on the environmental characteristics of almost all electric 



power generated in the United States. These environmental characteristics include air 



emissions for nitrogen oxides, sulfur dioxide, carbon dioxide, methane, and nitrous oxide; 



emissions rates; net generation; resource mix; and many other attributes.”  



31. Enforceability Date means the date described in Section VIII.L.2 hereto.  



32. EPA means the U. S. Environmental Protection Agency.   



33. ESA means the Endangered Species Act, 16 U.S.C. § 1531 et seq. 



34. Final BART Rule means the final source-specific FIP addressing regional haze 



requirements for NGS.     



35. FIP means Federal Implementation Plan. 



36. Generic Power means the system power attributes defined according to the NERC 



Subregion where the Qualifying Project is located, based on the most recent published 



data reported in EPA’s eGRID data system at the time the Qualifying Project is 



implemented.  CO2 emissions for Generic Power shall be calculated as follows: 
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∑                          



∑                 (   )
                                       



where i designates electric generators within the subject NERC Subregion   



37. GHG means greenhouse gas, which is a gas other than water vapor with a global 



warming potential, as identified in the most current Assessment Report from the 



Intergovernmental Panel on Climate Change. 



38. GWh means gigawatt-hour. 



39. GWP or Global Warming Potential means a measure of the total energy that a gas 



absorbs over a particular period of time (usually 100 years) compared to carbon dioxide 



pursuant to reports published by the Intergovernmental Panel on Climate Change 



40. Interior means the U. S. Department of the Interior, including its bureaus and agencies. 



41. Interior Clean Energy Development Commitment means the commitment by Interior 



to facilitate clean energy development as set forth in Section III and Appendix C. 



42. Interior CO2 Reduction Commitment means the commitment of Interior to reduce or 



offset CO2 emissions as set forth in Section II and Appendix C. Any CRCs accrued that 



reflect non-CO2 GHG reductions will count toward meeting this commitment based on a 



conversion to CO2e.  



43. Joint Statement means the Joint Federal Agency Statement Regarding Navajo 



Generating Station issued by Interior, EPA and DOE, dated January 4, 2013, a copy of 



which is attached as Appendix D. 



44. KMC means the Kayenta Mine Complex. 



45. kWh means kilowatt-hour. 



46. lb means pounds. 



47. LBF or Local Benefit Fund means the fund established pursuant to Section VI to be used 



to fund local community improvement projects. 



48. LBF Oversight Committee means a committee managed by SRP (directly or through a 



trust) and consisting of one representative from any Party that wants to participate in 



such committee. 



49. Lease means the Indenture of Lease – Navajo Units 1, 2 and 3 between the Navajo Tribe 



of Indians and Arizona Public Service Company, Department of Water and Power of the 



City of Los Angeles, Nevada Power Company, Salt River Project Agricultural 



Improvement and Power District, and Tucson Electric Power Company, effective as of 



December 23, 1969. 
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50. Lease Amendment means Amendment No. 1 to the Lease. 



51. LNB/SOFA means Low NOx Burners/Separated Overfire Air, the NOx emissions 



control system installed on one Unit per year at NGS between 2009 and 2011.  



52. Low-emitting Energy means energy generated from Renewable Resources, as well as 



nuclear, Efficient Natural Gas, and Advanced Coal facilities. 



53. Metric Ton means 1,000 kilograms, approximately 2,205 lb. 



54. MMBtu means million British thermal units. 



55. MW means megawatt. 



56. MWh means megawatt-hour. 



57. Navajo Nation means the Navajo Nation, a federally recognized Indian tribe.   



58. NEPA means the National Environmental Policy Act, 42 U.S.C. § 4321 et seq. 



59. NERC means North American Electric Reliability Corporation.  



60. NERC Subregion means a subregion defined and used by the NERC. 



61. NGS or Navajo Generating Station means the steam electric generating station located on 



the Navajo Reservation near Page, Arizona, on lands leased under the Lease, consisting 



of Units 1, 2 and 3, each 750 MW (nameplate rating), the switchyard facilities, and all 



facilities and structures used or related thereto.  



62. NGS Baseline means normal operations of NGS based on historical performance.  For 



purposes associated with this Agreement only and exclusively related to the Interior 



Clean Energy Development Commitment and associated computations, Interior, in 



consultation with the Parties, may review the NGS Baseline values every three years 



after the effective date of this Agreement and at Interior’s discretion may revise the 



NGS Baseline values if there have been material changes affecting NGS operations. The 



initial NGS Baseline values, applicable to all three NGS Units for purposes associated 



with this Agreement only and exclusively related to the Interior Clean Energy 



Development Commitment and associated computations, are as follows: 



a. An annual Capacity Factor of 88%;  



b. Annual net generation of 17,344,800 MWh/year; and 



c. A CO2 emission rate of 2,079 lb CO2 /MWh, or 1.04 tons CO2/MWh 



 



63. NGS Co-Tenants means the non-federal owners of NGS. 



64. NGS-KMC means the Navajo Generating Station and Kayenta Mine Complex 



collectively. 
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65. NGS Operating Agent means SRP as the operating agent of NGS, and its successors. 



66. NGS Participants means the NGS Co-Tenants together with the United States, acting 



through Reclamation. 



67. NHPA means the National Historic Preservation Act, 16 U.S.C. § 470 et seq. 



68. Non-federal Parties means a collective reference to the entities that have signed this 



Agreement except for Interior. Non-federal Party may be used when referring to any 



of the Non-federal Parties individually. 



69. NOx means nitrogen oxides expressed as nitrogen dioxide.   



70. NREL means DOE’s National Renewable Energy Laboratory. 



71. NREL Phase 2 Study means the NREL Phase 2 NGS report, which is further described 



in Section V.C. A draft of contemplated scope elements associated with this study is 



included in Appendix E. 



72. NTUA means the Navajo Tribal Utility Authority, an enterprise of the Navajo Nation. 



73. Offset means a reduction in CO2 emissions, other than reductions associated with 



Qualifying Projects, which are accurately measured, verifiable, enforceable, voluntary, 



additional and permanent.  Any offset certified by the Climate Action Reserve shall be 



usable as an Offset for purposes of the Interior CO2 Reduction Commitment.  Offsets 



may include GHG emission reductions that are attributed to a REC and that otherwise 



meet the criteria of this definition. 



74. Parties mean a collective reference to the entities that have signed this Agreement.  



Party may be used when referring to any of the Parties individually. 



75. Peabody means Peabody Western Coal Company, a subsidiary of Peabody Energy, 



which operates the KMC. 



76. PMIP means the Pima-Maricopa Irrigation Project, a water delivery system built, or 



anticipated to be built on the Community’s reservation as authorized by section 301(a) 



of the Colorado River Basin Project Act (43 U.S.C. § 1521 et seq.), as amended, and Title 



II of the AWSA. 



77. Proposed BART Rule means the proposed source-specific FIP addressing Regional 



Haze requirements for NGS published in the Federal Register on February 5, 2013, at 78 



Fed. Reg. 8,274. 



78. Qualifying Project means those projects meeting the requirements set forth in section IV 



of Appendix C. 



79. Reasonable Progress Alternative to BART means the Parties’ proposal set forth in 



Appendix B. 
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80. Reasonably Attributable Visibility Impairment means visibility impairment that is 



caused by the emission of air pollutants from one source or a small number of sources, 40 



C.F.R. §§ 51.302-51.306. 



81. Reclamation means the U.S. Bureau of Reclamation. 



82. Regional Haze means visibility impairment that is caused by the emissions of air 



pollutants from numerous sources located over a wide geographic area. Such sources 



include, but are not limited to, major and minor stationary sources, mobile sources, and 



area sources. 



83. Regional Haze Rules means rules published by EPA in 1999 to address Regional Haze, 



40 CFR Part 51, Subpart P. 



84. Renewable Energy means energy generated from Renewable Resources  



85. Renewable Energy Credit or REC means a tradable instrument representing generation 



from an eligible renewable energy resource issued by the Western Renewable Energy 



Generation Information System, the Electric Reliability Council of Texas, the Midwest 



Renewable Energy Tracking System, PJM Interconnection’s Environmental Information 



Services, NEPOOL’s Generation Information System, or the North American 



Renewables Registry. 



86. Renewable Resources means wind, solar, sustainable bioenergy, geothermal, ocean 



energy, and hydroelectric facilities. 



87. Reserve Energy means, in general terms, the electrical energy required for CAP 



pumping requirements, and is currently approximately 2/3 of Interior’s 24.3% share in 



NGS. 



88. ROD means the Record of Decision to be issued by Interior following completion of the 



NGS-KMC EIS after compliance with NEPA, ESA and NHPA. 



89. SCR or Selective Catalytic Reduction means a pollution control device for reducing 



NOx emissions through the use of selective catalytic reduction technology.  



90. Section means a section or subsection of this Agreement.  



91. SRP means the Salt River Project Agricultural Improvement and Power District, a 



political subdivision of the state of Arizona. 



92. Surplus Energy means, in general terms, the electrical energy from NGS sold at market 



rates with revenues deposited in the Development Fund to offset CAWCD’s CAP 



repayment obligation and to fund Indian water rights settlements pursuant to the AWSA, 



and is currently approximately 1/3 of the Interior’s 24.3% share in NGS. 



93. Ton means a short-ton which equals to 2,000 lb. 
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94. Unit means any one or more of NGS Units 1, 2 and 3.  



95. Unit Operating Day means, for any Unit, any calendar day on which that Unit fires 



fossil fuel.  



96. Voluntary Compliance Agreement means the Voluntary Compliance Agreement 



entered into between SRP, as Operating Agent of NGS, Arizona Public Service 



Company, as operating agent of Four Corners Power Plant, and the Navajo Nation. 



97. WECC means the Western Electricity Coordinating Council. 
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APPENDIX B 



 



I. Reasonable Progress Alternative to BART 



A. The NGS total NOx emission cap for purposes of this Agreement will be based 



on 2009-2044 emissions calculated by the EPA in the Final BART Rule (“2009-



2044 NOx cap”).   



1. The 2009-2044 NOx cap shall be determined based on an emission rate of 



34,152 tons per year beginning in 2009 and ending five (5) calendar years 



following issuance of the Final BART Rule and 5,345 tons per year for 



each year thereafter.   



2. 34,152 tons per year corresponds to the NOx emissions calculated by EPA 



in the Proposed BART Rule that would have occurred each year prior to 



installation of SCR if LNB/SOFA had not been installed. 



3. 5,345 tons per year corresponds to the NOx emissions calculated by EPA 



in the Proposed BART Rule based on an annual NOx emission rate of 



0.055 lb/MMBtu once SCR is installed and operational on all three Units.  



The NGS Participants agree that the 2009-2044 NOx cap may be 



calculated based on an annual NOx emission rate of 0.055 lb/MMBtu for 



SCR, despite the position of the NGS Co-Tenants that this emission rate 



is unachievable for a retrofit application when startup, shutdown and load 



following emissions are included. 



4. Example:  If EPA were to issue a Final BART Rule that adopted the 



Proposed BART Rule prior to December 31, 2013, the 2009-2044 NOx 



cap would be calculated as follows:  34,152 tons/year x 10 years (i.e., 



2009-2018) + 5,345 tons/year x 26 years (i.e., 2019-2044) = 480,490 tons. 



B. To ensure that the proposed alternative meets the “better than BART” criteria, the 



NGS Participants agree to maintain emissions below the 2009-2044 NOx cap by 



complying with one of the following alternatives. If any of  the conditions set 



forth in Alternative A occur, the NGS Participants will comply with Alternative 



A; if not, the NGS Participants will comply with Alternative B: 



1. Alternative A.   



a. If both the Los Angeles Department of Water and Power 



(LADWP) and NV Energy (NVE) exit NGS by 



December   31,  2019 without selling their ownership interests, the 



NGS Participants commit to ceasing coal generation on one Unit 



at NGS on or before January 1, 2020. 
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b. If both LADWP and NVE exit NGS by December 31, 2019 by 



selling their ownership interests to one or more of the existing 



NGS Co-Tenants (including a current or future parent or holding 



company of such NGS Co-Tenants), the following provisions 



apply: 



i. If the Navajo Nation exercises the option set forth in 



Section XI.A of the Lease Amendment (“Navajo Nation 



Purchase Option”), or the option set forth in Section XI.C 



of the Lease Amendment (“Navajo Nation Right of First 



Refusal Option”), if effective: 



(a) The NGS Participants commit to reducing generation 



from NGS by the amount of the LADWP and NVE 



ownership interests, less the ownership interest 



purchased by the Navajo Nation. The reduction in 



generation would begin on January 1, 2020. The NGS 



Participants reserve the right to determine whether the 



reduction in generation would be achieved by 



permanently shutting down a Unit or by curtailing 



generation by the required amount. For example, if 



LADWP and NVE exit NGS by December 31, 2019 



and the Navajo Nation decides to purchase 100 MW, 



the remaining NGS Participants would reduce total 



generation at NGS by an amount calculated as follows: 



(i) LADWP Share:  21.2% of 2250 MW = 477 MW 



(ii) NVE Share:  11.3% of 2250 MW = 254 MW 



(iii) Navajo Nation Share:  100 MW  



(iv) NGS Participant Curtailment: 



477 MW + 254 MW – 100 MW = 631 MW 



(b) If the NGS Participants are able to increase the 



capacity of two NGS Units by the sum of the amount 



purchased by the Navajo Nation and 19 MW (the 



shortfall between the LADWP and NVE ownership 



interest and the capacity of one Unit at NGS) without 



the need to obtain a Prevention of Significant 



Deterioration (PSD) or Nonattainment New Source 



Review (NNSR) permit for such increase in capacity 



(e.g., by netting out of this requirement so that there is 



no significant net increase in emissions), the NGS 
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Participants commit to ceasing coal generation on one 



Unit at NGS on or before January 1, 2020.  The Parties 



agree to support the increase in capacity of the 



remaining two Units (without the need to obtain a PSD 



or NNSR permit for such increase in capacity in 



accordance with applicable law and regulations). The 



Parties recognize that the increased capacity at the 



remaining two Units may reduce the financial impact 



on the Navajo Nation associated with the shutdown of 



a Unit, allow NGS to meet the Navajo Nation’s 



ownership option requirements, and reduce the impact 



on NGS output associated with the closure of a Unit. 



(c) Notwithstanding any other provision of this 



Agreement, capacity additions at NGS shall be limited 



to 189 MW (based on net output) unless the CO2 



emission rate at NGS is less than or equal to that of 



Advanced Coal.   



ii. If the Navajo Nation does not exercise the Navajo Nation 



Purchase Option or the Navajo Nation Right of First 



Refusal Option by December 31, 2019, the NGS 



Participants commit to ceasing coal generation on one 



Unit at NGS on or before January 1, 2020. 



c. If LADWP exits NGS by December 31, 2019 by selling its 



ownership interest to one or more of the existing NGS 



Participants (including a current or future parent or holding 



company of such NGS Participants), and NVE exits NGS by 



December 31, 2019 without selling its ownership interest, the 



provisions set forth in Paragraphs I.B.1.b.i. and I.B.1.b.ii. apply. 



d. If LADWP exits NGS by December 31, 2019 without selling its 



ownership interest, and NVE exits NGS by December 31, 2019 by 



selling its ownership interest to one or more of the existing NGS 



Participants (including a current or future holding company of 



such NGS Participants), the provisions set forth in Paragraphs 



I.B.1.b.i. and I.B.1.b.ii. apply. 



e. If either LADWP or NVE exit NGS by December 31, 2019 by 



selling their ownership interests to a third party, Alternative B 



applies. 



f. EPA shall impose a 30-Day Rolling Average limit of 0.07 



lb/MMBtu on two Units at NGS, beginning no later than 
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December 31, 2030.  This limit, achievable by installing SCR or 



an equivalent technology, shall be applied on a Unit-by-Unit basis. 



2. Alternative B.  If the conditions for Alternative A are not met, the NGS 



Participants commit to achieving NOx emission reductions that are 



equivalent to the shutdown of one Unit from January 1, 2020 through  



December 31, 2029. No later than December 31, 2019, and annually 



thereafter through December 31, 2028, the NGS Participants shall submit 



an Implementation Plan containing year-by-year emissions covering the 



period from 2020 to 2029 that will assure that the operation of NGS will 



result in emissions of NOx that do not exceed the 2009-2029 NOx cap, as 



described in Paragraph I.B.2.a below. The Implementation Plan may 



contain several potential operating scenarios and must set forth the past 



annual actual NGS emissions and the projected NGS emissions for each 



potential operating scenario. Each potential operating scenario must 



demonstrate compliance with the 2009-2029 NOx cap. The 



Implementation Plan shall identify emissions reduction measures that may 



include, but are not limited to, the installation of advanced emission 



controls, a reduction in generation output, or other operating strategies 



determined by the NGS Participants. The NGS Participants may revise 



the potential operating scenarios set forth in the Implementation Plan, 



provided the revised plan ensures that NOx emissions remain below the 



2020-2029 NOx cap. The requirement to establish the Implementation 



Plan by December 31, 2019, and annually thereafter through December 



31, 2028, and the requirement to operate in accordance with one of the 



operating scenarios outlined in the plan, shall be incorporated into the 



NGS Title V Operating Permit as federally enforceable permit conditions.  



In addition, the NGS Title V Operating Permit shall incorporate 



practically enforceable limits of 0.24 lb/MMBtu on a 30-Day Rolling 



Average basis for each Unit equipped with LNB/SOFA, or 0.07 



lb/MMBtu on a 30-Day Rolling Average basis for each Unit equipped 



with SCR, as federally enforceable permit conditions to achieve the 



emission reductions required under the Implementation Plan.  



a. The NGS Participants shall demonstrate this commitment by 



complying with an emission limit from January 1, 2009 through 



December 31, 2029 (“2009-2029 NOx cap”), in addition to the 



2009-2044 NOx cap.  The 2009-2029 NOx cap shall be calculated 



as follows:   



i. 2009-2011 emissions (30,501 + 24,427 + 19,837 tons) = 



74,765 tons  



ii. 2012-2019 emissions from 3 Units with LNB/SOFA 



(23,325 tons/year x 8 years) = 186,600 tons 











 



Appendix B-5 



iii. 2020-2029 emissions from 2 Units with LNB/SOFA and 1 



Unit shutdown (23,325 tons/year x 2/3 x 10 years) 



= 155,500 tons 



iv. 2009-2029 NOx cap (74,765 + 186,600 + 155,500 tons)  



= 416,865 tons 



b. No later than December 31, 2029, and annually thereafter, the 



NGS Participants shall submit an Implementation Plan containing 



year-by-year emissions covering the period from 2030 to 2044 that 



will assure that the operation of NGS will result in emissions of 



NOx that do not exceed the 2009-2044 NOx cap, as described in 



Paragraph I.A above. The Implementation Plan may contain 



several potential operating scenarios and must set forth the past 



annual actual NGS emissions and the projected NGS emissions for 



each potential operating scenario. Each potential operating 



scenario must demonstrate compliance with the 2009-2044 NOx 



cap. The Implementation Plan shall identify emissions reduction 



measures that may include, but are not limited to, the installation 



of advanced emissions controls, a reduction in generation output, 



or other operating strategies determined by the NGS Participants.  



The NGS Participants may revise the potential operating 



scenarios set forth in the Implementation Plan, provided the 



revised plan ensures that NOx emissions remain below the 2009-



2044 NOx cap. The requirement to establish the Implementation 



Plan by December 31, 2029, and annually thereafter, and the 



requirement to operate in accordance with one of the operating 



scenarios outlined in the plan, shall be incorporated into the NGS 



Title V Operating Permit as federally enforceable permit 



conditions. In addition, the NGS Title V Operating Permit shall 



incorporate practically enforceable limits of 0.24 lb/MMBtu, on a 



30-Day Rolling Average basis, for each Unit equipped with 



LNB/SOFA, or 0.07 lb/MMBtu, on a 30-Day Rolling Average 



basis, for each Unit equipped with SCR, as federally enforceable 



permit conditions to achieve the emission reductions required 



under the Implementation Plan. The Parties agree that the 



Implementation Plan ensures that the Reasonable Progress 



Alternative to BART achieves greater reasonable progress than 



the Proposed BART Rule by providing a plan for managing NOx 



emissions to less than the 2009-2044 NOx cap.   



C. Nothing in this Agreement shall require or preclude the retirement of more than 



one Unit prior to the end of the Lease as amended by the Lease Amendment. 
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II. BART Reporting Requirements 



For each calendar year starting with the first full calendar year after EPA issues a Final 



BART Rule adopting the Reasonable Progress Alternative to BART and ending on the 



earlier of (a) December 22, 2044 or (b) the date on which the NGS Participants have 



ceased conventional coal-fired generation on all three Units, SRP, as NGS Operating 



Agent, shall make available to the public, either through a link on its website or directly 



on its website, a report summarizing annual emissions of sulfur dioxide (SO2), and CO2, 



and annual and cumulative emissions of NOx, from NGS. The report, and the 



Implementation Plan referenced in Paragraphs I.B.2 and I.B.2.b., shall be made available 



within 30 days of the submittal deadline associated with the annual emissions inventory 



required by the NGS Title V Operating Permit. 
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APPENDIX C 



  



INTERIOR CO2 REDUCTION COMMITMENT 



AND  



INTERIOR CLEAN ENERGY DEVELOPMENT COMMITMENT 



I. Interior makes the following two commitments to further a low carbon and clean energy 



future:  



A. reducing or offsetting CO2 emissions associated with electricity serving the CAP 



pumping load (“Interior’s CO2 Reduction Commitment”); and 



B. facilitating Clean Energy development (“Interior’s Clean Energy 



Development Commitment”). 



II. Interior’s CO2 Reduction Commitment 



A. Interior will not exceed its Base Period Emissions associated with the CAP 



pumping load in calendar years 2013 and 2014, and will reduce total 



CO2emissions from its Base Period Emissions by 3% per year from 2015 



through the end of 2031, which results in an approximate cumulative reduction of 



11.3 million Metric Tons CO2  from Base Period Emission levels.  Interior will 



satisfy any shortfall in the Interior CO2 Reduction Commitment of 11.3 million 



Metric Tons CO2from the Base Period Emission levels no later than December 



31, 2035. 



B. Before January 1, 2032, Interior will determine whether, and if so under what 



conditions, the Interior CO2 Reduction Commitment period should be 



extended, considering best available scientific information regarding climate 



change at that time. 



C. Interior will meet the emission reduction goals established in Section II.A of this 



Appendix by accruing CRCs annually as described in Section II.D, and retiring 



the necessary CRCs at the end of each compliance period, as described in Section 



II.E. 



D. Accrual of CRCs 



1. Interior will accrue one CRC each calendar year for: 



a. each Metric Ton less than one thousand Metric Tons CO2 that is 



emitted from the CAP Dedicated Generation for every GWh 



produced by that generation in that year; for example: 
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i. a solar generator serving the CAP pumping load that 



generates one GWh with zero CO2 emissions would accrue 



1,000 CRCs; 



ii. a combined-cycle natural gas generator serving the CAP 



pumping load that generates one GWh and emits 400 



Metric Tons CO2 would accrue 600 CRCs; 



iii. an Advanced Coal plant serving the CAP pumping load 



that generates one GWh and emits 450 Metric Tons CO2 



would accrue 550 CRCs; 



iv. an efficiency improvement at a coal plant serving the CAP 



pumping load that reduces the emission rate from 1,000 to 



900 Metric Tons CO2 per GWh would accrue100 CRCs 



per GWh. 



b. each Metric Ton of emission reductions from Qualifying 



Projects. The amount of the CRCs for Qualifying Projects shall 



be the annual difference between the CO2 emissions from the 



Qualifying Project and the CO2 emissions resulting from an equal 



amount of Generic Power;  



c. each Offset; and 



d. each unused, documented reduction (e.g., allowances or credits) 



obtained by Interior from another program that achieves real, 



measurable, permanent, and verifiable reductions of CO2 emissions 



over time. 



2. CRCs shall accrue after December 31, 2012. 



3. For any electric generating facility that is awarded RECs associated with 



its electricity production, emission reductions associated with that facility 



will only be recognized in the accrual of CRCs if the REC associated 



with that production is or will be retired by Interior. 



4. CRCs do not expire and may be used at any time unless and until they are 



retired to demonstrate compliance with the Interior CO2 Reduction 



Commitment. 



5. Interior may claim CRCs from Qualifying Projects as part of the 



Interior CO2 Reduction Commitment if Interior has the exclusive right 



to claim CO2 reductions resulting from the Qualifying Project. 
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E. Retirement of CRCs to achieve CO2 emission reduction goals. 



1. Interior will demonstrate the achievement of the CO2 emission reduction 



goals of this Section by the retirement of CRCs.  Interior shall first retire 



CRCs on or before July 1, 2018 for the 2013 through 2017 period, and 



shall subsequently retire CRCs on or before July 1
st 



every 5 years 



thereafter for each preceding 5-year period ending with 2031.  If necessary 



to eliminate any shortfall in achieving its CO2 Reduction Commitment, 



Interior shall retire additional CRCs on or before December 31, 2035.   



2. Interior will retire on the compliance dates set forth herein one CRC for 



each MWh of the CAP pumping load during that compliance period, less 



its Base Period Emissions reduced by the percentages required 



throughout that compliance period, as set forth in Section IIA of this 



Appendix. Specifically, at the end of each compliance period, Interior 



will retire the cumulative CRCs required for each year of that period. In 



each year, the CRC retirement obligation equals the amount expressed by 



the following equation: 



                 (     ) 
  Where, 



 



y = year  2013, 2014, … , 2031  



Ly = CAP pumping load (MWh) in year y multiplied by 1.0 Metric Ton CO2 per MWh 



[Metric Tons] 



Eb = Base Period Emissions [Metric Tons] 



Ry = the reduction required in y (e.g. 0.00 in 2013 and 2014, 0.03 in 2015, 0.06 in 2016, 0.09 



in 2017, … , 0.51    2031) 



 



3. Interior may satisfy a CRC retirement shortfall for a compliance period 



by retiring in the next compliance period an additional amount that is not 



less than the shortfall, plus all the CRCs that are to be retired for that next 



period.   



F. Continuing Efforts. 



1. As part of the Additional Obligations of the Parties described in Section 



VII of the Agreement, EDF, WRA, Interior, and any other Party that 



elects to participate shall meet on or before October 15, 2013, and at least 



semi-annually through calendar year 2015 to share information and 



individual comments on any aspect of the implementation and 



administration of Interior’s CO2 Reduction Commitment.  After 2015, 



these parties shall continue to meet as necessary to effectively administer 



the Interior CO2 Reduction Commitment. 



2. Interior will consider mechanisms to compensate for shifting emissions 



responsibility associated with reduced Reserve Energy sales that increase 



Surplus Energy sales.  
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III. Interior’s Clean Energy Development Commitment. 



 



A. Interior will facilitate the development of Clean Energy by accruing 



approximately 26,975,000 MWh of CDCs by December 31, 2035 as described 



below. 



 



B. The Interior Clean Energy Development Commitment facilitates an increasing 



percent of Clean Energy from 2015 through the end of 2035. This commitment is 



based on the U.S. share of the NGS Baseline on the date of execution of this 



Agreement, which is 4,214,786 MWh per year. 



 



C. To achieve the Interior Clean Energy Development Commitment, Interior 



shall accrue CDCs pursuant to the following schedule: 



 



Date 
Cumulative Interior Clean Energy 



Development Commitment 



December 31, 2020 1,264,436 MWh 



December 31, 2025 4,636,265 MWh 



December 31, 2030 12,644,359 MWh  



December 31, 2035 26,974,633 MWh 



 



D. The above schedule reflects a 2% per year increase in clean energy during the 



period 2016 through 2025, followed by a 6% per year increase in clean energy 



during the period 2026 through 2035. This schedule is intended to provide 



Interior a reasonable path to achieve 80 percent clean energy for the U.S. share 



of NGS by 2035, in furtherance of President Obama’s March 31, 2011 “Blueprint 



for a Secure Energy Future.” 



 



E. Interior may satisfy a CDC shortfall in achieving a goal as set forth above in the 



next period by accruing an additional amount that is not less than the shortfall, 



plus all the CDCs that are to be achieved for that next period.   



F. CDCs accrue after December 31, 2010. 



G. Interior will meet the clean energy development goals in Section III.A of this 



Appendix by accumulating CDCs, as described in Section III.H. 



H. CDCs.   



1. Interior may accrue CDCs from any of the following, in any 



combination:  
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a. Curtailments, Efficiency Improvements, and retirements at 



NGS;  



b. Qualifying Projects; and 



c. Offsets, allowances, credits, or other similar instruments that 



Interior has secured,  such that for each such instrument that 



represents a Metric Ton of CO2, Interior shall accrue 1.3 MWh 



of CDCs. 



d. RECs (as expressed in MWh) that Interior has secured, unless 



those RECs are associated with a Qualifying Project from which 



Interior accrues CDCs. 



2. To the extent necessary, Interior shall develop additional credit accrual 



protocols and mechanisms for CDCs. 



3. CDC calculation methodology for Curtailments, Efficiency 



Improvements, and retirements. 



a. Except as identified in section III.H.3 of this Appendix, Interior 



shall accrue CDCs from actual Curtailments and Efficiency 



Improvements at NGS equal to its contractually allocated 



ownership share of NGS (24.3% at this time). 



i. Interior shall accrue CDCs regardless of which NGS Unit 



is the subject of the Curtailment or Efficiency 



Improvement and regardless of the NGS Participant with 



which such Curtailments or Efficiency Improvements are 



associated. 



ii. CDCs attributable to an Efficiency Improvement shall 



initially be calculated based on engineering estimates 



provided by the vendor of the installed Efficiency 



Improvement. After the Efficiency Improvement has 



been in operation for three full calendar years, Interior 



may at its discretion commission an engineering 



performance study to determine the efficiency 



improvement actually achieved over the three-year period, 



and may adjust historic and future CDCs based on the 



study’s findings. 
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4. Except as identified in section III.H.3 of this Appendix, for any and all 



retirements at NGS, Interior shall accrue CDCs equal to a prorated 



amount of 11.5% based on a full unit retirement of its contractually 



allocated ownership share of NGS (24.3% at this time). Interior shall 



accrue CDCs regardless of which NGS Unit is the subject of the 



retirement and regardless of the NGS Participant with which such 



retirement is associated. 



5. Interior shall accrue a CDC for each reduced MWh from all 



Curtailments, retirements, and Efficiency Improvements initiated or 



caused to be initiated by Interior for such Curtailments, retirements, and 



Efficiency Improvements associated with the U.S.’s share of NGS. 



I. Continuing Efforts.  As part of the Additional Obligations of the Parties 



described in Section VII of the Agreement, Interior and any Party that elects to 



participate shall meet to share information and individual comments on any aspect 



of the implementation and administration of Interior’s Clean Energy 



Development Commitment.  



IV. Qualifying Projects 



A. For purposes of this Agreement, a Qualifying Project must meet the following  



two criteria: 



1. the project, or portions thereof, must be: 



a. undertaken, funded, authorized or sponsored, in whole or in part, 



by any federal agency party to the Joint Statement and bureaus 



thereof regardless of geographic location; or 



b. undertaken, funded, authorized or sponsored, in whole or in part, 



by any other federal agency for projects benefiting  Affected 



Tribes; or 



c. undertaken, funded, authorized or sponsored, in whole or in part, 



by Affected Tribes or CAWCD; or  



d. associated with NGS, CAP features, or KMC regardless of the 



funding, initiating, or sponsoring entity. 



2. With respect to Qualifying Project that could impact National 



Parks, qualifying projects shall include safeguards for avoiding such 



impacts, including protection of scenic views, water, wildlife, air quality, 
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dark night skies, soundscapes, and geologic resources in keeping with 



Interior principles for advancing renewable energy development in a way 



that protects our nation’s natural and cultural heritage. 



B. CRCs and CDCs may be accrued for a Qualifying Project and do not require 



any specific actions at NGS.  



C. For Qualifying Projects that produce electric energy, the amount of the CDCs 



accrued shall be equal to the MWh generated by the Qualifying Project 



multiplied by a CEC. 



D. For Qualifying Projects that produce electric energy, all CO2 calculations shall 



be “burner tip” based and shall not incorporate “life-cycle” CO2 emissions or 



losses, including but not limited to those associated with mining, drilling, 



manufacturing, processing, transportation, storage, handling, reservoir vegetation 



and other off-gassing, among other things. 



E. CAWCD will not be financially responsible for implementing any Qualifying 



Project not undertaken by CAWCD, unless it otherwise agrees in writing. 



F. The following multipliers shall be applied to CDCs that Interior accrues toward 



the Interior Clean Energy Development Commitment (These multipliers are 



not applicable to CRCs and the Interior CO2 Reduction Commitment.): 



1. 2.0  for Qualifying Projects benefitting an Affected Tribe; 



 



2. 1.5  for Qualifying Projects benefitting any other federally recognized 



Indian Tribe; and 



 



3. 1.0  for all other Qualifying Projects except as otherwise defined in 



this Appendix. 



 



G. Qualifying Projects shall include but not be limited to the following: 



1. Non-hydropower Low-emitting Energy projects (e.g., the Community 



Solar Facility, a community or large scale solar facility on Navajo 



Nation or Hopi Tribal lands, or a wind facility funded by a federal agency 



party to the Joint Statement); 



 



2. Hydropower generation efficiency improvement or up-rate projects (e.g., 



increasing generation capacity through rotor and stator improvements on 



one or more units at a dam, installing load following software at a dam, 



installing wide-head turbines at a dam); 
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3. New hydropower projects including low-head hydropower projects (e.g., 



installing low-head hydropower in a Reclamation reserved work or 



transferred work canal); 



 



4. New pumped-storage projects. The amount of the CDCs accrued shall 



take into account the full range of benefits provided by the Qualifying 



Project, including integrating renewable electrical energy into the power 



system. 



 



5. Low-emitting Energy purchase agreements or Low-emitting Energy 



spot market purchases for use by CAP (e.g., Boulder Canyon Project Act 



(Hoover Dam) power that CAWCD may buy from Western Area Power 



Administration for CAP); 



  



6. Remarketing of existing hydropower resources to benefit an Affected 



Tribe (e.g., Boulder Canyon Project remarketing in 2017, Colorado River 



Supply Project remarketing in 2024, or Parker-Davis Project remarketing 



in 2028). 



 



7. Low-emitting Energy projects initiated by any entity requiring 



agreements (interconnection or otherwise) for the shared use of 



transmission features that are wholly or partially owned/controlled by 



federal entities (e.g., Perrin Ranch Wind Farm in northern Arizona that 



utilizes NGS Transmission Lines to deliver power to market.). The 



amount of the CDCs accrued under this Section shall be based on the 



federal government’s share of ownership in the transmission assets at the 



Qualified Project’s point of interconnection, and the number of 



transmission territories between the Qualified Project and its intended 



point of sale (as indicated by number of transmission tariffs under which 



charges are assessed). 



 



8. Grants of rights-of-way or land use agreements issued that support third-



party Renewable Energy generation projects on federal lands: that is, 



where the generation project is not being undertaken, funded, or sponsored 



by the federal government (see IV.A.1.a. of this Appendix) (e.g., a grant 



of right-of-way permit issued to a company for a wind generation facility 



on Reclamation reserved or withdrawn lands). 



 



a. Up to 10% of the Interior Clean Energy Development 



Commitment shall be deemed satisfied if by December 31, 2020 



the Federal government has issued permits or granted easements 



for 350 MW of new Renewable Energy on federal land, and the 



permitted projects are in commercial operation.  Projects that have 



been permitted but have not begun commercial operation by 



December 31, 2020 shall count on a provisional basis through 



December 31, 2035. 
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b. Notwithstanding the period of time for qualification for CDCs and 



set forth in section III.F. of this Appendix, Qualifying Projects 



under this subsection shall be restricted to those projects for which 



no land use application has been filed as of the date of this 



Agreement and for which the application has been granted by 



December 31, 2020; 



 



c. Notwithstanding the type and breadth of Qualifying Projects 



otherwise established in this Appendix, the type of projects for 



grants of rights-of-way or similar land use agreements, unless they 



benefit an Affected Tribe, shall be restricted to Renewable 



Energy projects (Low-emitting Projects shall be considered if 



they benefit an Affected Tribe.); 



 



d. This subsection does not apply to projects on Reclamation 



infrastructure, whether reserved or transferred: that is, other 



subsections under IV.G shall be applied for such projects; for 



example, subsection IV.G.3, shall apply for a third-party low-head 



hydropower project in a Reclamation canal. 



 



9. Energy efficiency projects to reduce the electrical demand of the CAP. 



Energy efficiency projects shall accrue 2 CDCs per MWh saved. 



 



a. The amount of the CDCs accrued under this section shall be 



calculated based on reduced electrical demand from existing 



conditions at the time of the signing this Agreement. 



 



b. To quantify the CDCs accrued under this Section, Interior will 



consult with an independent evaluator with expertise in energy 



efficiency measurement and verification protocols. 



 



10. Efficient building projects, including new construction, rehabilitations, 



retrofits, and replacements (e.g., Leadership in Energy and Environmental 



Design certification for new or existing federal buildings).  Energy 



efficiency projects shall accrue 2 CDCs per MWh saved. To quantify the 



CDCs accrued under this Section, Interior will consult with an 



independent evaluator with expertise in energy efficiency measurement 



and verification protocols. 



 



11. Other projects that sequester or avoid the creation of CO2and satisfy the 



criteria to qualify as an Offset, including but not limited to those related to 



agricultural, coal mine, landfill, oil field, gas field, or organic waste 



methane capture; forestry; fuel switching.   
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12. To quantify the CRCs accrued under this Section, Interior may consult 



with an independent evaluator with expertise in carbon accounting for 



such projects as needed. 



 



V. General Provisions  



 



A. CRCs and CDCs may be accrued for the same action without diminishment of 



each other. 



B. Reclamation shall coordinate with the other federal agencies party to the Joint 



Statement and bureaus thereof to coordinate the administration and disposition of 



non-Reclamation Qualifying Project CRCs and CDCs. 



C. Interior, acting through Reclamation, shall have the sole authority to approve 



the creation and accrual of CRCs and CDCs for the purposes of this Agreement.  



D. Nothing in this Appendix shall be construed as limiting the authority of any 



program outside this Appendix to determine crediting eligibility under the rules 



of that program.   



E. Nothing herein affects Interior’s obligations to comply with any current or future 



federal policy, regulation, law, or judicial ruling.   



F. If a future federal policy, regulation, law, or judicial ruling affecting the Interior 



CO2 Reduction Commitment or the Interior Clean Energy Development 



Commitment becomes applicable, the Parties will meet and confer regarding 



how to proceed.  



G. Interior shall not be liable for any failure to satisfy the Interior CO2 Reduction 



Commitment or the Interior Clean Energy Development Commitment 



described in this Appendix. 



H. Interior shall issue annual reports on its progress towards the Interior CO2 



Reduction Commitment and the Interior Clean Energy Development 



Commitment.  Each annual report shall detail the source and disposition of 



CRCs and CDCs, the difference between the total amount of CRCs and CDCs 



applied and the applicable goal for the reporting year, the number of CRCs and 



CDCs accrued but not yet used for compliance, explanations for any shortfalls, 



and plans by which subsequent goals will be achieved. To the extent possible, 



plans for achieving subsequent goals will specify projects for which CRCs and 



CDCs are anticipated. 
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APPENDIX E 



NREL Phase 2 Study Draft Scope Elements 
 



Joint Statement Goals* 



Interior, EPA, and the DOE will work together to support Arizona and tribal stakeholders’ 



(“Stakeholders”) interests in aligning energy infrastructure investments made by the federal and 



private owners of the NGS (such as upgrades that may be needed for NGS to comply with Clean 



Air Act emission requirements) with long term goals of producing (A) clean, affordable and 



reliable power, (B) affordable and sustainable water supplies, and (C) sustainable economic 



development, while (D) minimizing negative impacts on those who currently obtain significant 



benefits from NGS, including tribal nations. These goals will inform federal decisions moving 



forward.  



Joint Statement Goal Actions* 



1.  Create a long-term Interior-EPA-DOE NGS Working Group 



2.  Work with Stakeholders to develop a NGS roadmap 



3.  Complete the NREL Phase 2 Study 



4.  Support short term investments that align with long term Low-emitting Energy goals 



* Slightly paraphrased, see Joint Federal Agency Statement on NGS for exact wording 



.  
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Implementation Time Horizon* 



Implementation Time Horizon 



Near-Term Short-Term Mid-Term Long-Term 



2013 ~2019 ~2027 ~2044  



** “Implementation Time Horizon”, which are approximate timeframes, should be differentiated 



from “Milestones” as the former is intended to communicate the approximate timeframe an 



initiative or project is implemented on the ground, while the latter is intended to communicate 



the steps necessary to produce the identified deliverable(s). 
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2a.1 – Central Arizona Project Tribal Water Users Impacts and Options 



Activity Definition  



Identify options that could (1) mitigate adverse impacts from increased CAP water rates 



resulting from NGS plant operations post-2019 agreements, environmental compliance and 



controls, including BART, and other financial conditions; and (2) mitigate adverse impacts to 



the Development Fund  and associated funding necessary to provide Arizona tribes the various 



benefits authorized under AWSA. 



o Hypothetical Example:  Subject to appropriate Congressional authorizations, 



construct a renewable power generating or hybrid renewable/conventional power 



generating facility on Indian lands closer to load centers that could produce a 



revenue stream that would be dedicated to reducing the costs related to tribal 



water supplies or supply a revenue stream to the Development Fund to offset 



reduced revenues from the reduced sale of excess NGS power supplies.  



Assumptions/Constraints/Notations  



– Options do not necessarily need to off-set NGS power production. 



o The above hypothetical example could either provide a source of power for the 



CAP pumping needs to offset NGS power or all the power could be sold to 



provide a revenue stream and NGS would continue to supply all power needs of 



the CAP project. 



– Options may be revenue generating. 



o If, in the above hypothetical example, power is marketed solely to provide a 



revenue stream, that revenue stream could be used to either buy down the cost of 



water for Tribes or provide a revenue stream to the Development Fund.   



– Options should have an energy nexus (other non-energy revenue generating initiatives 



may be explored under a complementary initiative) and may be inclusive of power 



generation or some degree of energy intensity reduction initiatives. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis,” i.e., they would be potentially viable under any foreseeable BART outcome. 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Potential Non-Federal Participants 



o Affected CAP Tribes  



o CAWCD 



o Arizona Department of Water Resources (ADWR) 



o Governor of Arizona 



– Federal agencies’ participation may be limited to those that have applicable authority, 



programs or interests. 
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– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potential use of “programmatic” resources or existing authorized 



projects/studies to evaluate power-/water-related options that would produce economic 



benefits as an off-set to the NGS benefits currently supporting the tribes. 



– Some elements of the Development Fund may be able to provide funding to implement 



this scope element or a subsequent project. 



o Because this could be considered an implementation action necessary under 



AWSA, it may be possible to utilize funding that currently exists in the 



Development Fund to conduct this study and, pending its relationship to the 



fund, implement the project. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native 



American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide 



funding to implement this scope element or a subsequent project. 



Implementation Time Horizon 



– Short-Term to Mid-Term 



Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget – September/October 2013 



– Share draft scope/schedule with non-federal participants requesting participation in the 



process –October 2013 



– Share draft scope/schedule with CAWCD, Affected CAP Tribes and ADWR water 



users not requesting participation in the process – October 2013  



– Develop complete scope, schedule and budget –November 2013 



– Identify funding source and complete cost-share agreement(s) –October 2013 



– Draft Report of Finding – July 2014 



Final Report of Findings – September 2014 
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Joint Statement Goal/Goal Action Nexus 



1. Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) sustainable economic development 



(D) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3. Complete the NREL Phase 2 Study 



4. Support short term investments that align with long term Low-emitting Energy goals 
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2a.2 – Central Arizona Project Non-Indian Agriculture Water Users Impacts and Options 



Activity Definition 



 



Identify options that could (1) mitigate adverse impacts from increased CAP water rates 



resulting from NGS plant operations post-2019 agreements, environmental compliance and 



controls, including BART, and other financial conditions. The CAP agricultural users voluntarily 



relinquished their long term contracts for CAP water as authorized under the AWSA in return for 



interim use of CAP excess water at energy-only prices. Explore options that, in addition to 



reducing CAP water costs for Tribes, also reduce energy rates for Non-Indian Agricultural (NIA) 



to allow them to continue to utilize CAP excess water supplies, to the extent such water is 



available, through 2030 or beyond.  



 



Assumptions/Constraints/Notations  



– Options do not necessarily need to offset NGS power production. 



– Options should have an energy nexus and may include power generation or some degree 



of energy intensity reduction initiatives. 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis,” i.e., they would be potentially viable under any foreseeable BART outcome. 



– Potential Non-Federal Participants 



o NIA Water Users 



o CAWCD 



o Arizona Department of Water Resources (ADWR) 



o Governor of Arizona 



– Federal agencies’ participation may be limited to those that have applicable authority, 



programs or interests. 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potential use of “programmatic” resources or existing authorized 



projects/studies to evaluate power-/water-related options that would produce economic 



benefits as an offset to the NGS benefits currently supporting NIA Water Users. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, or Rural Water Supply Act - Public Law 109-451 may be able 



to provide funding to implement this scope element or a subsequent project. 



Implementation Time Horizon 



– Short-Term to Mid-Term 
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Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget – September/October 2013 



– Share draft scope/schedule with non-federal participants requesting participation in the 



process – October 2013 



– Share draft scope/schedule with CAWCD, NIA and ADWR water users not requesting 



participation in the process – October 2013  



– Develop complete scope, schedule and budget – November 2013 



– Identify funding source and complete cost-share agreement(s) – October 2013 



– Draft Report of Finding – July 2014 



Final Report of Findings –September 2014 



Joint Statement Goal/Goal Action Nexus 



1.  Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3. Complete the NREL Phase 2 Study 



4.  Support short term investments that align with long term Low-emitting Energy goals 
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2b.1 – Navajo Nation Options 



 



Activity Definition 



– Identify and evaluate options, including benefits and costs, which could optimize revenue 



for Navajo Nation Indian Trust Assets (ITA) economics that may be adversely impacted 



when NGS reduces or ceases plant operations, including but not limited to, power options 



to NGS (as currently operated) and options that can de-couple NGS from ITAs. 



– Identify mitigation for potential economic impacts to the tribes should NGS alternatives 



reduce those benefits now or in the future. 



o Hypothetical Example:  Subject to appropriate Congressional authorizations, 



construct a renewable power generating or hybrid renewable/conventional 



(including clean coal technology) power generating facility on Navajo Nation 



lands that could produce a revenue stream. 



Assumptions/Constraints/Notations  



– Analysis must identify recommendations based upon net benefits.  



– Options would be limited to “projects” implemented on Navajo Nation lands or on off-



reservation projects in which the tribes have an interest, such as the Big Boquillas Wind 



Project. 



– Options should have an energy nexus (other non-energy revenue generating initiatives 



may be explored under a complementary initiative) and may be inclusive of power 



generation or some degree of energy intensity reduction initiatives. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis,” i.e., they would be potentially viable under any foreseeable BART outcome. 



– If approved by the Navajo Nation, tribal revenues from the plant lease and coal supply 



royalties could potentially be included in cost-sharing of capital and other costs of 



options. 



– Potential Non-Federal Participants 



o Navajo Nation 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potentially use “programmatic” resources or existing authorized 



projects/studies to evaluate power-related options that would produce economic benefits 



as an off-set to the NGS benefits currently supporting the tribes that would cease. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native 



American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide 



funding to implement this scope element or a subsequent project. 
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– NREL may provide technical assistance to provide specific analysis of a discreet scope 



task or element as requested.  



Implementation Time Horizon 



– Short-Term to Mid-Term 



Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget – September/October 2013 



– Share draft, scope, schedule and budget with Navajo Nation –October 2013 



– Develop complete scope, schedule and budget and associated agreements –November 



2013 



– Identify funding and technical resources needed to complete the scope –October 2013 



– Draft Report of Finding –July 2014 



Final Report of Findings –September 2014 



Joint Statement Goal/Goal Action Nexus 



1. Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) sustainable economic development 



(D) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3.   Complete the NREL Phase 2 Study 



4. Support short term investments that align with long term Low-emitting Energy 
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2b.2 –Hopi Tribe Options 



 



Activity Definition 



– Identify and evaluate options, including benefits and costs, which could optimize revenue 



for Hopi Tribal Indian Trust Assets (ITA) economics that may be adversely impacted 



when NGS reduces or ceases plant operations, including but not limited to, power options 



to NGS (as currently operated) and options that can de-couple NGS from ITAs. 



– Identify mitigation for potential economic impacts to the tribes should NGS alternatives 



reduce those benefits now or in the future. 



o Hypothetical Example:  Subject to appropriate Congressional authorizations, 



construct a renewable power generating or hybrid renewable/conventional 



(including clean coal technology) power generating facility on Tribal lands that 



could produce a revenue stream. 



Assumptions/Constraints/Notations  



– Analysis must identify recommendations based upon net benefits.  



– Options would be limited to “projects” implemented on Hopi Tribe lands, or on off-



reservation projects in which the tribes have an interest, such as the Big Boquillas Wind 



Project. 



– Options should have an energy nexus (other non-energy revenue generating initiatives 



may be explored under a complementary initiative) and may be inclusive of power 



generation or some degree of energy intensity reduction initiatives. 



– Final BART Rule may be a constraint to the consideration of some potential options; 



however, some options may be independent of BART and evaluated on a “no-regrets 



basis”, i.e., they would be potentially viable under any foreseeable BART outcome. 



– If approved by the Hopi Tribe, tribal revenues from coal supply royalties could 



potentially be included in cost-sharing of capital and other costs of options. 



– Potential Non-Federal Participants 



o Hopi Tribe 



– Information generated during this scope element may be of use in preparation of the 



NGS-KMC EIS. 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potentially use “programmatic” resources or existing authorized 



projects/studies to evaluate power-related options that would produce economic benefits 



as an off-set to the NGS benefits currently supporting the tribes that would cease. 



– WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water 



Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native 



American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide 



funding to implement this scope element or a subsequent project. 



– NREL may provide technical assistance to provide specific analysis of a discreet scope 



task or element as requested.  
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Implementation Time Horizon 



– Short-Term to Mid-Term 



Deliverable(s) 



– Appraisal Level Report of Findings 



Milestones 



– Identify subgroup members who will participate in this scope element – August 2013 



– Prepare draft scope, schedule and budget –September/October 2013 



– Share draft, scope, schedule and budget with Hopi Tribe –October 2013 



– Develop complete scope, schedule and budget and associated agreements –November 



2013 



– Identify funding and technical resources needed to complete the scope –October 2013 



– Draft Report of Finding –July 2014 



Final Report of Findings –September 2014 



Joint Statement Goal/Goal Action Nexus 



1. Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



(C) sustainable economic development 



(D) minimizing negative impacts on those who currently obtain significant benefits from 



NGS, including tribal nations 



2. Work with Stakeholders to develop a NGS roadmap 



3.  Complete the NREL Phase 2 Study 



4.  Support short term investments that align with long term Low-emitting Energy  
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2c – Roadmap for Post-Lease Energy Options to Replace NGS (Federal Share) 



 



Activity Definition 



– Develop conceptual options at an appraisal level to address the multiple “federal 



interests” that are currently supported by NGS after the plant’s closure.  The plan must 



include potential transitions to those options that mitigate negative impacts to the “federal 



interests.” 



o Hypothetical Example: Develop a traditional/renewable energy option or suite of 



options to replace NGS at the end of the Lease as amended by the Lease 



Amendment. 



Assumptions/Constraints/Notations  



– This scope element will integrate the results defined in other NREL Phase 2 Study scope 



elements to the fullest extent practicable. 



– NREL Phase 1 supplement “Navajo Generating Station and Clean-Energy Alternatives: 



Options for Renewables” would be cited as a reference and perhaps springboard.  



– Benefits to non-Federal NGS utility owners/participants will be addressed by each utility 



in the context of its own integrated resource planning activities, and will not be 



considered under NREL Phase 2 Study. 



– Final scope for this element would take into account scoping details and identified 



alternatives defined in the NGS-KMC EIS. 



– Potential Non-Federal Participants 



o Affected Tribes  



o Non-Governmental Organizations (NGO) 



o NIA Water Users 



o CAWCD 



o ADWR 



o SRP 



– Programmatic funds may be allocated to conduct planning evaluations of potential 



options: for example, potential use of “programmatic” resources or existing authorized 



projects/studies to evaluate power-/water-related options. 



– Development Fund may be able to provide funding to implement this scope element or a 



subsequent project. 



o Because this could be considered an implementation action necessary under 



AWSA, it may be possible to utilize funding that currently exists in the 



Development Fund to conduct this study and pending its relationship to the fund, 



project implementation. 



– Other stakeholders/partners could provide funding. 
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Implementation Time Horizon 



– Mid-Term to Long-Term 



Deliverable(s) 



– Peer Reviewed Report 



Milestones 



– Identify subgroup members who will participate in this scope element –August 2013 



– Notify Tribes requesting formal consultation - September 2013 



– Conduct scoping meetings with specified stakeholders –October 2013 



– Develop scope, schedule and budget –November 2013 



– Conduct planning process/report development – Early 2014 



– Complete final plan/report – Late 2014/Early 2015. 



Joint Statement Goal/Goal Action Nexus 



1.  Joint Statement Goal 



(A) clean, affordable and reliable power 



(B) affordable and sustainable water supplies 



2.  Work with Stakeholders to develop a NGS roadmap 



3. Complete the NREL Phase 2 Study 



 













From: Lee, Anita
To: Jordan, Deborah
Subject: a new FOIA
Date: Wednesday, July 10, 2013 8:19:56 AM
Attachments: EPA-R9-2013-008006.pdf


FOIA Guidelines 2013.doc


Hi Debbie,


I sent this FOIA to Colleen, Ann, and Tamara already. Colleen asked me to let you know about it too.
 It is from the Constitutional Litigation section of the Goldwater Institute asking for all documents
 from August 2012 – present that relate to the TWG, including communications between EPA and
 DOE, DOI, TWG, Navajo, Hopi, GRIC, Sierra Club, EDF, SRP, CAP, Dine CARE …


I set up a meeting with Colleen and Ann for later today to discuss.


Thanks!
Anita


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


From: Cachuela, Liberty 
Sent: Tuesday, July 09, 2013 3:58 PM
To: Lee, Anita
Cc: Rios, Gerardo
Subject: FW: FOIA Assignment for EPA-R9-2013-008006


Hi Anita – this is a FOIA request.  Please let me know if this is for you to response.  Thank you.


Liberty


LIBERTY CACHUELA
US EPA REGION 9
AIR DIVISION (AIR-1)
415-972-3458
cachuela.liberty@epa.gov


From: Johnson, Ivry 
Sent: Tuesday, July 09, 2013 3:50 PM
To: Wilder, Ceciley; Cachuela, Liberty; Adams, Elizabeth


Deleted FOIA Guidelines Attachment: Not Responsive
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Cc: Henderson, Alita
Subject: FW: FOIA Assignment for EPA-R9-2013-008006
 
Please forward to appropriate subject matter expert (SME) and copy FOIA Office for record keeping
 purposes
 
 
 


        Ivry Johnson
FOIA Officer, Region 9
      415-947-4251
     415-947-3591 Fax
 
From: foia@erulemaking.net [mailto:foia@erulemaking.net] 
Sent: Tuesday, July 09, 2013 3:38 PM
To: Johnson, Ivry
Subject: FOIA Assignment for EPA-R9-2013-008006
 


You have been assigned to the FOIA request EPA-R9-2013-008006. Additional details for this
 request are as follows:


Assigned By: Ivry Johnson
Request Tracking Number: EPA-R9-2013-008006
Due Date: 08/06/2013
Requester: Kurt Altman
Request Track: Simple
Short Description: N/A
Long Description: Info regarding: 
Navajo Generating Station Working Group 
Salt River Project 
Central Arizona Project
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